
AGENDA
Regular Board of Adjustment Meeting

October 13, 2020 - 6:30 PM
Recreation Center (11836 Verhoeff Drive)

Meeting Information- This meeting will be held in public at the Huntersville Recreation Center (11836Verhoeff Dr, Huntersville, NC 
28078) and will not be streamed online. Due to the current COVID-19pandemic, social distancing and face masks will be required. All 
who wish to attend will need to be screened prior to entering the center. Please arrive early, space will be limited to accommodate the 
recommended social distancing measures of being no less than 6 feet apart. The Board, attorneys, staff and essential witnesses will 
receive priority and members of the public will be allowed to the extent we can adhere to social distancing guidelines. In the event that 
the number present exceeds the maximum capacity permitted under these guidelines, please be prepared to wait outside and for 
members of the public to be rotated out to provide all who intend to speak the opportunity.

1. Roll Call, Determination of Quorum 
  
2. Approval of Minutes 
  
 2.A. Consider approval of the August 11, 2020 Minutes of the Meeting ()
   
 2.B. Consider approval of the September 15, 2020 Minutes of the Meeting ()
   
3. Hearing of Cases 
  
 3.A. V20-05 - Consider an impervious request for 8201 Sandowne Lane ()
   
 3.B. V20-06 - Consider an impervious request for 15710 Pine Street ()
   
4. Other Business 
  
5. Adjourn 
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Board of Adjustment 
Regular Board of Adjustment Meeting Agenda 

August 11, 2020 - 6:30 PM 
Recreation Center 

 
 
A. Roll Call, Determination of Quorum 

Quorum was determined, and Chairman Welch called the meeting to order.  
 Regular Members in attendance: B. Welch, Chairman, J. Kluttz, E. Cecil, W. Smith, and S. Genenbacher 
 
Alternate Members present: J. Bradshaw, P. Jacobson and J. Loucks 
 
Regular Members absent: T. Primiano and D. Brewer 
   

 
B. Approval of Minutes 

B.1. Approval of October 8, 2019 Regular Meeting Minutes 
J. Loucks made a Motion to Approve the October 8, 2019 Regular Meeting Minutes, and 
S. Genenbacher seconded the Motion. The vote carried unanimously (7-0). 

 
C. Hearing of Cases 

Prior to testimony, a group attestation was completed for all parties’ involved or giving testimony to the case. Each 
witness thereafter was confirmed individually to have attested prior to testimony.  

 
The Chairman read the disclosure statement to the members: The parties to this case are entitled to an impartial 
board. A board member may not participate in this hearing if she/he has a fixed opinion about the matter, a 
financial interest in the outcome of the matter, an undisclosed ex parte communication with a party, or a close 
relationship with an affected person. Does any board member have any partialities, ex parte communication, 
financial interest, or a close relationship with affected persons to disclose and recusal to offer? There were none.   

 

C.1. V20:02: 13111 Serenity Street. The applicant is requesting a variance from Article 
4, Detached House, required 5’ side yard setback.  
Lauren Speight, Planner I (also referred to herein as “staff”) presented, and entered the 
Staff Report into the record through verbal testimony as indicated below, and written 
documentation, which is attached hereto as Exhibit A, and incorporated herein by 
reference.   
 

Findings of Fact with Staff’s Position (ordinance standards are in italics): 
 

Please see Exhibit 1 for the applicant’s responses to the required criteria for granting a 
variance. 

 
In considering any variance request, the following Standards for Granting a Variance 
(Article 11.3.2.e) must be addressed with findings of fact: 
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Standards for Granting a Variance. When unnecessary hardships would result from 
carrying out the strict letter of a zoning ordinance, the Board of Adjustment shall vary 
any of the provisions of the ordinance upon a showing of all of the following: 

1) Unnecessary hardship would result from the strict application of the ordinance. It 
shall not be necessary to demonstrate that, in the absence of the variance, no 
reasonable use can be made of the property. 

 
It is Staff’s position that: 
a. The strict application of the Ordinance (Article 4, Detached House, Typical A) 

requires the subject property have a minimum 5’ side yard setback. 
b. The survey included with the application demonstrates the home is 4.6 ft from the 

side yard property line. 
c. The applicants indicate that in order to comply with the 5’ setback would require 

destruction of a portion of the entire property that would result in excessive cost to 
the owner.  
 

 
It is Staff’s position that: 
  
The apparent oversight of the side yard setback encroachment was not the fault of the 
original property owner. The strict application of the Ordinance may include 
adjustment of side yard property lines or removal of the structure in part. 
 
Staff’s position is that this criteria has been satisfied. 
 
2) The hardship results from conditions that are peculiar to the property, such as 

location, size, or topography. Hardships resulting from personal circumstances, as 
well as hardships resulting from conditions that are common to the neighborhood 
or the general public, may not be the basis for granting a  variance. 

 
It is Staff’s position that: 

a. All property located in the Town of Huntersville must comply with Article 4 
regarding the minimum setback. 

b. The applicant states the property is unique because the encroachment existed 
since the property was built in 2012. 

  
 
 It is Staff’s position that: 
        
Staff’s position is that this criterion has not been satisfied. 
 
3) The hardship did not result from actions taken by the applicant or the property 
owner. The act of purchasing property with knowledge that circumstances exist that 
may justify the granting of a variance shall not be regarded as a self-created 
hardship. 

 
It is Staff’s position that: 
a. The property owner is no the original builder of the home.  
b. County building permit records with the Zoning Plot Plan are no longer 

available as the home was built in 2012.  
c. The applicants state that they are requesting a variance to eliminate any issue 

for the future sale of the property. 
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 It is Staff’s position that: 
 
As the encroachment appears to have existed since the original construction of the 
home, Staff finds the hardship did not result from actions taken by the current property 
owner. 
 
Staff’s position is that this criterion has been satisfied.  
 

4) The requested variance is consistent with the spirit, purpose, and intent of the 
ordinance, such that public safety is secured, and substantial justice is achieved. 
 

It is Staff’s position that: 
a. Article 8.10 of the Zoning Ordinance indicates all detached principal structures in all 

districts shall preserve a minimum building separation of 10 ft.  
b. The condition is existing. And, to date, Staff has not received any complaints from 

adjacent property owners. 
c. Staff can administratively waive a deviation of no more than 3% (1.8 inches). The 

setback minimum is 5 ft for the side yard and the home is 4.6 ft from the property 
line. 

 
 It is Staff’s position that: 

While the home encroaches into the side yard setback and does not preserve the 5 
ft. side yard setback to allow for the required 10 ft. building separation between 
principal structures, it is not a safety concern nor is it encroaching into the 
neighboring property. The encroachment is approximately 3 inches more than what 
can be administratively waived by Staff. 
 
Staff’s position is that this criterion has been satisfied. 

 
STAFF POSITION: 

 
The applicant is seeking a variance of 4.8 inches from the Article 4 minimum side 
yard setback requirement to allow an existing encroachment of a detached house to 
remain. Staff finds that unless a variance is granted a significant modification to the 
home may be required. It appears the neighboring properties have approximately the 
minimum 5ft side yard setback required and modifications to the side yard property 
lines may not be an option. Staff finds while the application satisfies the 1st, 3rd, 
and 4th criteria for recommendation for approval of the variance request, the 2nd 
criterion was not satisfied. 

 
J. Loucks made a Motion to Approve; In considering the findings of fact for V20-02, a 
request by the applicant for a variance from Article 4, the Board of Adjustment grants 
approval of the variance request based on a finding that an unnecessary hardship 
would result from strict application of the ordinance. The Board of Adjustment finds 
the request meets the criteria for granting a variance based on the following findings of 
fact, as follows: 

1. The property is located at 13111 SERENITY ST HUNTERSVILLE NC 
28078 

2. The property owners are Michael Todd Campbell and Michele Marie 
Campbell 

3. The property is zoned Neighborhood Residential, Traditional Neighborhood 
Development Overlay 

4. The property has a 5’ side yard setback 
5. This property is subject to Article 4, Detached House, Typical A of the 
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Huntersville Zoning Ordinance that shows properties in the Neighborhood 
Residential zoning district have minimum side yard setbacks of 5’. 

6. The house is located in Valencia – Phase I which was subdivided August 11, 
2011 under Town of Huntersville Zoning regulations. 

7. The approved subdivision plat Map 53, Page 412 lists the minimum side 
yard setback as 5 ft. 

8. The house was built in 2012 and at the time Mecklenburg County LUESA 
conducted zoning inspections for Certificates of Occupancy on behalf of the 
Town of Huntersville. 

9. Michael Todd Campbell and Michele Marie Campbell purchased the 
property located at 13111 SERENITY ST HUNTERSVILLE NC 28078 on 
June 29, 2020. 

10. The current owners obtained a survey as part of the normal closing process 
and discovered that the side of the house encroaches (house sits at 4’6”) on 
the 5’ side yard setback. 

11. On July 9, 2019, Michael Todd Campbell and Michele Marie Campbell 
submitted a variance application for a variation from Article 4, Detached 
House, Typical A. 

 
E. Cecil seconded the Motion. The Motion carried unanimously (7-0). 

 

C2. A20:01: 14422 Beatties Ford Drive: A request by Khristopher Ward for an appeal 
to staff’s decision regarding a gun range at 14422 Beatties Ford Road (Articles 
3.2.1, 9.24 and 11.5) 
 
Prior to discussion, Bethany Welch, Chair stated that she had a potential conflict of 
interest and requested to be recused.  
 
E. Cecil made a Motion to Recuse B. Welch with alternate J. Bradshaw to serve in her 
place, P. Jacobson seconded the motion. The motion passed unanimously (7-0).  Ed 
Cecil, Vice-Chair assumed the role of Chair for the remainder of the meeting.  
 
Minutes for Item A20-01 were recorded by Sally Lowrance of Lowrance Reporting 
Service, Inc 9410 Ginhouse Lane Charlotte NC 28277 and are included herein as Exhibit 
B.   

 

 
D. Other Business 

D1. Election of Chairman and Vice-Chairman  
 
E. Cecil made a Motion to Reinstate B. Welch, J. Klutz seconded the motion. The motion 
passed unanimously (7-0).  
 
B. Welch nominated E. Cecil to serve as Chairman, P. Jacobson seconded the motion. 
There were no other nominations. The vote was unanimous. 
 
E. Cecil nominated B. Welch to serve as Vice-Chairman, J. Klutz seconded the motion. 
There were no other nominations. The vote was unanimous.  

 

 
E. Adjourn 
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Approved this ____ day of _________________ 2020.  
 
 
__________________________________  
Chairman or Vice Chairman 
 
 
__________________________________  
Board Secretary 
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Appeal No. A20-10 (8/11/20) 4

P R O C E E D I N/A G S1

The Board of Adjustments meeting was called to2

order at 6:45 p.m. by Chairman Bethany Welch.  3

A. Board members were present as stated and a quorum was4

established.  5

B. Approval of Minutes.  Minutes of the October 8, 20196

meeting were approved.7

C. Hearing of Cases.8

C.1, V20-02: 1311 Serenity Street was heard by the9

Board.10

(Chairman Welch was recused for the 11

appeals hearing, case number A20-01.)12

C.2, A20-01:  1422 Beatties Ford Drive:  A request13

by Khristopher Ward for an appeal to Staff's decision14

regarding a gun range at 14422 Beatties Ford Road15

(Articles 3.2.1, 9.24, and 11.5.)16

(A recess was taken from 7:18 to 7:28 p.m.)17

MR. CECIL:  We're going to be moving onto C.2, A20-01 with18

regards to 14422 Beatties Ford Drive requested by19

Khristopher Ward for an appeal to staff's decision20

regarding a gun range at 14422 Beatties Ford Road based21

on Article 3.2.1, 9.44, and 11.35.  As I understand, the22

counsel for the appellant would like to make an opening23

statement.24

MR. WARD:  Ladies and gentlemen on the Board, thank you for25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528
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Appeal No. A20-10 (8/11/20) 5

gathering here tonight and for volunteering your time to1

address a critically important zoning determination that2

affects the health and safety of Huntersville residents,3

including the families gathered here before you, as well4

as many children and their families that will partake in5

the sports complex constructed by the Community School6

of Davidson.  As you know from the administrative7

record, the Community School and many homes lie within8

shooting distance of Mr. Quan's range.  9

Tonight you will be presented with clear and10

compelling evidence showing how there has been a11

substantial and material change in the nature and use of12

Mr. Quan's range and how this is no longer a private13

entity but it is in fact a public commercial range.  You14

will hear no evidence that any prior owner operated a15

commercial range on this residential property.  This is16

in direct violation of the Huntsville Zoning Ordinance17

and the Huntersville gun ordinance.  18

You may hear the Town try to deflect focus on19

Lennar, the developer of Arrington, should have20

disclosed to perspective home buyers rather than21

focusing on the fact that Mr. Quan's range is not legal22

under Huntersville zoning laws.  Do not be swayed by23

these distractions.  You are here tonight solely to24

discuss how Mr. Quan's range violates the Zoning25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528
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Appeal No. A20-10 (8/11/20) 6

Ordinance.1

Throughout the presentation of evidence and witness2

testimony I hope the picture will begin to emerge for3

you of the historical progression of this property from4

a rural residential lot 20-plus years ago into a small5

recorded Farmhouse Cluster in 2009, and how it was6

ultimately transformed through the acts and omissions of7

Mr. Quan into the commercial public gun range we are8

gathered here tonight to address.  At the conclusion of9

this hearing you will be tasked with issuing a ruling10

predicated not on conjecture, hearsay or personal11

affectations, but based purely on the mandates of the12

Zoning Ordinance.  Thank you.13

MR. CECIL:  Is there anyone else who would like to make an14

opening statement?  Would the Town like to make an15

opening statement?  Mr. Quan, would you like to make an16

opening statement?17

MR. QUAN:  No, sir.18

MR. CECIL:  Okay.  Well, I would like to make an opening19

statement, and it has to do with receiving unsolicited20

and unnecessary and inappropriate letters and21

documentation from third parties.  The most egregious22

one, in my opinion, is the one from Senator Natasha23

Marcus, a representative of District 41.  I think this24

letter points out that they do not understand what the25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528
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Appeal No. A20-10 (8/11/20) 7

Board of Adjustment is, and they should be looking at1

their own statutes to ascertain what it is, and that's2

General Statute 3160A–388, the Town of Huntersville3

Zoning Ordinance Article 1.42, and the UNC School of4

Government blog on local government law issues. 5

Everything contained in this letter is hearsay, it's6

irrelevant and immaterial.  It will not be admitted into7

evidence and cannot be admitted into evidence.  8

We have the discretion to allow the public to9

speak, which is not normal but we allow it even if we10

don't have any legal standing.  They're not here to11

speak and I'm ruling that this letter will not be12

admitted into evidence.  13

There also have been additional correspondence14

directed to the Huntersville Board of Commissioners by15

residents.  This is by John Washam and Sherry Washam.16

That's also inappropriate.  The Board of Commissioners17

have nothing to do with this hearing in regards to any18

rulings that we make.  None of us have been swayed one19

way or the other by the legislative letters or the20

letters going to the commissioners, and I think most of21

us received them.  Has anyone on the Board reached any22

opinion based on those letters?  If you have, raise your23

hand, if you haven't don't do it. 24

(Negative response by all members of the Board.)25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528
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Appeal No. A20-10 (8/11/20) 8

MR. CECIL:  That's not admitted into evidence.  We also have1

blogs going out from Ms. Marcus to have people here,2

which is fine.  We're here, we're glad you're here so3

you can see what this process is about and how it's4

handled.  None of these Board members have made up their5

mind.  I haven't made up my by mind.  Even with these6

letters I have not made up my mind, and I'm not going to7

until we go through this whole procedure, and it may8

take some time.  There is a lot of documents of9

evidence.  10

Are you ready to proceed, and Counselor, do you11

have anything else to add?12

MR. FOX:  For the record, just to give further clarification13

to the Chair's position, this is indeed a quasi-judicial14

proceeding.  It is akin to a court of law ex parte15

communications, unsworn communications.  Communications16

by individuals that are not subject to cross-examination17

are not appropriate for consideration before this Board.18

At this point, Mr. Chair, I would like to begin the19

hearing by at least entering the stipulations that have20

been discussed by the parties for purposes of this21

hearing.  The parties in interest will be the applicant,22

Mr. Khristopher Ward; Mr. Quan, who is the property23

owner; and the Town.  Those individuals will have the24

ability to present evidence, to cross-examine witnesses25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528
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Appeal No. A20-10 (8/11/20) 9

with regards to testimony, and will be able to, as I1

said, present evidence.  2

The parties have stipulated as follows, and I'll3

hand this to the court reporter when I complete this,4

that the Board of Adjustment is properly constituted in5

this matter here tonight and that this matter is6

properly before the Board, having received and been7

given proper notice; that the court reporter has been8

retained and the transcript of the hearing shall9

constitute the official minutes of the Board of10

Adjustment relating to this appeal; that all documents11

and exhibits contained within the administrative record12

are true and correct copies of the originals, including13

but not limited to final records, minutes, meeting14

notes, inspections, and so forth.  Any document or15

exhibit containing a recorded instrument shall be deemed16

a faithful reproduction of the original record and shall17

constitute a true and correct copy of the official18

approved and recorded instrument.  19

The administrative record has been labeled as20

A20–01, Exhibit Book, and is properly before this Board. 21

I think the exhibit book has been distributed to the22

Board members as well as counsel.  All recorded and23

publicly available meeting minutes from the Town of24

Huntersville Board of Commissioners, Town of25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528
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Appeal No. A20-10 (8/11/20) 10

Huntersville Planning Board, or any other administrative1

or legislative division of the Town, whether expressly2

referenced in the record or not, are admissible to the3

extent they contain material relevant to the case.  This4

shall include but not be limited to the January 27, 20155

Planning Board regular meeting minutes, the February 24,6

2011 Planning Board regular meeting minutes, and 7

March 16, 2015 Town of Huntersville regular Town Board8

minutes.  9

Jack Simoneau has been duly appointed by the Town10

manager as the zoning administrator in accordance with11

the Zoning Ordinance Article 11 at Section 1 as a12

stipulation, and the final stipulations of the Board of13

Adjustment shall and may take judicial notice of the14

North Carolina General Statutes.  Those are the15

stipulations that have been entered into by the parties. 16

Does any party disagree with that?  17

(No comments.)18

MR. FOX:  Let the record reflect there was no disagreement.19

MR. CECIL:  That shall be admitted into evidence.  Are we20

all ready to proceed?  Mr. Simoneau, would you like to21

present the position of the Town?22

MR. SIMONEAU:  Thank you.  I would like to place the staff23

report into the record as well as the May 11th letter24

that I had sent to property owners on the decision; also25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528
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Appeal No. A20-10 (8/11/20) 11

the May 29th decision letter also which was requested by1

the residents to reconsider, Exhibits 1 through 25. 2

There is also applicable current zoning provisions3

that are included in the agenda packet, NCGS 1–49 and4

1-51, and the appeal application.  In addition, I have5

with me, and would like to enter into the record,6

Exhibit 34, which is a certification of the current copy7

of the Planning Board minutes dated January 27, 2015;8

Exhibit 35, a certified copy of the minutes from the9

Planning Board meeting on the 24th of February 2015;10

Exhibit 36, a certification of the true and correct11

minutes from the Huntersville Board of Commissioners on12

the 16th of March of 2015; Exhibit 37, a certified copy13

from the Town Clerk, a true and correct copy of the14

Zoning Ordinance as amended through July 1, 2020;15

Exhibit 38, a certification of a true and correct copy16

of the Zoning Ordinance that was adopted November of '9617

and amended November 25, 1997; and the final is a copy,18

it is not certified, Exhibit 39, which is Mecklenburg19

County Zoning Ordinance of January 1992 photocopied20

January 9, 2011.  With that I will just go over the21

slides we have here.22

MR. FOX:  Before you proceed, are there any objections to23

those exhibits that have been admitted into the record?24

                 (No audible objections.)25
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MR. SIMONEAU:  So the property in question is in the western1

part of Huntersville right off Beatties Ford Road, it's2

14422 Beatties Ford Road, and it's highlighted here. 3

This is a close-up of the property and the zoning map as4

well.  The firing range is located at 14422 Beatties5

Ford Road and it has a red star.  The Huntersville6

zoning map shows the property today is currently zoned7

rural.  It is just to the west of Arrington subdivision,8

which is on the right-hand side.  9

Just starting with kind of a history of how this10

has evolved, William Everette Farrow acquired the11

property which was 24.43 acres on March 21, 1980.  This12

is a copy of the deed, which is in the agenda packet.  13

Next to come along is the Mecklenburg County14

Firearms Ordinance of 1988.  Section 2, which is shown15

here, says that you cannot discharge a firearm within16

900 feet of these uses.  The first one is a dwelling17

unit, a dwelling house, school, church, and other18

buildings.  And then if you look on the right-hand side19

the exceptions to those are, it says in Section 2, "This20

ordinance shall not apply to any of the following."  The21

first one is a person discharging of any type of shot or22

load except slugs.  Next is a rifle, pistol, skeet, or23

trap range operated by a recognized gun club or law24

enforcement agency requiring firing range, which firing25
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range is substantially in accordance with specifications1

promulgated by the National Rifle Association or by an2

equivalent nationally recognized firearms safety3

authority for type and caliber of firearms being fired4

except as provided in Section 6 above.  5

And then the last one I will read into the record6

is a person target shooting on his own property or7

another's property, if he has on his person written8

permission for activity from the owner of the property9

exhibiting reasonable regard for safety and property of10

other persons, (1), if such person using a backstop11

substantially in accordance with specifications12

promulgated by the National Rifle Association or any13

equivalent nationally recognized firearms safety14

organization with a type of caliber of firearms being15

fired; and (2), if such person or persons have written16

permission for such from all persons owning any of the17

types of places or structures listed in subsection 2(a)18

through (f) which are located within 900 feet of target19

shooting.  So that was the Mecklenburg County Firearms20

Ordinance that came in effect in 1988.21

MR. FOX:  Mr. Simoneau, if you could, in terms of the court22

reporter and the Board, that was Exhibit 25?  23

MR. SIMONEAU:  Yes.  24

MR. FOX:  If you have the opportunity to call, if you think25
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about it, when you refer to exhibits from which you're1

testifying it will make it easier for the Board and2

court reporter.3

MR. SIMONEAU:  I will try to do that.  Next item is4

Mecklenburg County zoning map, which we have found was5

dated -- the earliest one we found in Mecklenburg County6

was dated January 1992, and this is zoned R-3, and then7

you see the property with a star, and that is Exhibit 4. 8

The Mecklenburg County Zoning Ordinance, which is9

Exhibit 5, has the property listed as R-3, which is10

primarily residential for single-family.  That was11

actually Exhibit Number 39 that I'm entering into the12

record in Mecklenburg County.  13

Next we have the North Carolina Sport Shooting14

Range Protection Act of 1997, and that is Number 6,15

Exhibit 6, and that was enacted September 1, 1997.  On16

the right-hand side what the provision calls for is:  A17

sport shooting range that that is operated and is not in18

violation of existing law at the time of the enactment19

an ordinance was existing at least three years prior to20

the effective date of this article shall be permitted to21

continue in operation even if the operation of the sport22

shooting range at a later date does not conform to the23

new ordinance or amendment to an existing ordinance,24

provided there has been no substantial change in use.  25
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If you look on the left-hand side, the definition1

of the substantial change in use is:  The current2

primary use of the range no longer represents the3

activity previously engaged in at the range. 4

The next item is the extraterritorial zoning5

jurisdiction which got extended on November 4, 1997,6

Exhibit 7.  When the Town extended the zoning7

restriction out to this area, that was on November 4,8

1997, the Town zoned it OPS, which is Open Space9

District, and the zoning regulations obviously applied10

to that point.  11

Also, Exhibit 7 is condition for environmentally12

sensitive uses not expressly permitted.  The firing13

range was to be classified as an environmentally14

sensitive use as not expressly permitted.  Let me ready15

to you what that calls for.  It says:  Uses not16

expressly named in this ordinance but which may17

constitute a greater than average impact on the18

environment or diminish the use and enjoyment of nearby19

properties by generation of noise, smoke, fumes, odors,20

glare, commercial vehicle traffic, or similar nuisances21

are permitted in the SP, which is Special Purpose22

District, subject to a special use permit according to23

the procedures of Section 11.4.10.  So that's how we24

would classify a gun range in the OPS district.  25
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The next deals with deals with nonconformities from1

the Zoning Ordinance, and that is Exhibit 9.  Because2

the firing range is not listed as a permitted use in the3

OPS, it is considered a nonconforming use.  And all of4

Section 11.5 applies.  I've just highlighted Section (c)5

that says:  A nonconforming use shall not be expanded6

nor shall a nonconforming use be enlarged by additions7

to the structure in which the nonconforming use is8

located or through the occupation of additional lands.  9

Next item is the deed.  William and Teresa Quan10

acquire 8.241 acres from the Farrows on February 6,11

1999.  That is Exhibit 3.  We move on to June 30, 2010. 12

The Town of Huntersville annexed this property into the13

Town limits.  And that is Exhibit 12.  14

By annexing into the Town limits, the Huntersville15

code of ordinances applies in which the Town does have a16

firearms ordinance, and the firearms ordinance, Exhibit17

13-A, this ordinance is very similar to the Mecklenburg18

County.  So in Section 2 it says other than what was19

provided for in Section 6 it shall be unlawful for a20

person to discharge a firearm other than a shotgun or a21

black powder rifle.  A person discharging a shotgun or22

black powder rifle shall be restricted to the use of23

ammunition and load whose combined ballistic24

characteristics make it incapable of firing in excess of25
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900 feet and shall not be discharged within 900 feet of1

any of the following: (a) is dwelling house and down,2

next to a school and church and so on.  3

Going over to Section 6 it says:  Section 2 shall4

not apply to any of the following:  (a) is a rifle,5

pistol, skeet or trap range operated by a recognized6

club or law enforcement agency which firing range is7

substantially in accordance with the specifications8

promulgated by the National Rifle Association or by an9

equivalent nationally recognized firearms safety10

authority for the type and caliber of firearms being11

fired except as provided in Section 5 above.  12

The next is:  A person legally shooting on his own13

property or on another's property if he has on his14

person written permission for the activity from the15

owner of the property exhibiting reasonable regard for16

the safety of property of other persons if, one, such17

person is using a backstop substantially in accordance18

with the specification promulgated by the National Rifle19

Association or any equivalent nationally recognized20

firearms safety organization for the type and caliber21

firearms being fired; and two, such person has on his22

person written permission for such activity from all23

persons owning any type of places or structures listed24

in subsection 2(a) through (g) which are located in 90025
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feet of the shooting activity there.  So again, this is1

very similar to the Mecklenburg County ordinance, and2

once the Town brought this into use these restrictions3

apply.  4

On February 3, 2003 the property was rezoned from5

OPS to rural, and the firing range still maintains6

nonconforming use status, Exhibit 13-B, and the rural7

district also did not allow a firing range to8

environmentally sensitive uses so it still maintains a9

nonconforming status.  Next item was on February 29th,10

the Quan property was part of an approved Farmhouse11

Cluster subdivision, and this red dot or red star here12

represents where the firing range is.  This is Exhibit13

15-A, and the shaded area on this is designated as Open14

Space and that's what that shaded area is.15

Next is Exhibit 18, it's the Arrington Subdivision. 16

It was approved initially as Barnette Tract, but it is17

actually ultimately named Arrington Subdivision.  On18

January 27 and February 24, 2015 the Planning Board19

heard this case, and on January 27th, that is actually20

the first time the Town's staff was aware that a firing21

range was adjacent to the proposed development.  The22

minutes also note that that was the first time the23

developer specifically was made aware of the firing24

range.  The Planning Board continued that case while the25
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issue of the firing range was discussed between both1

parties as well as other issues that were a part of that2

claim.  And ultimately it went -- the February 24, 20153

the Planning Board did recommend approval with4

conditions that is in the agenda packet.5

On March 16, 2015 the Huntersville Town Board6

approved this subdivision sketch plan, and the minutes7

for that meeting read:  Commissioner Kidwell said in8

consideration of the Barnette Tract Subdivision Sketch9

Plan, the Town Board finds application is complete and10

complies with our 2030 policies including H1:11

Development Patterns, E-3: environmental regulations,12

T-5: context-sensitive Design of Streets and recommended13

approval as long as written disclaimer be attached in14

the buyer's paperwork that a private shooting range15

exists next to the property and that the sidewalk is16

completed through the front entrance of the Barnette17

property.  That was the condition that was on the18

minutes from the Town Board, the certified instrument of19

the Town Board is Exhibit 36.  Exhibit 36 is the20

certified plans.  21

The sketch plans, too small to see on the plan but22

I blew it up.  It's note number 6, has a note that says: 23

Private Shooting Range Disclosure:  The developer shall24

provide written disclosure to each home buyer purchasing25
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a lot from the developer/home builder located within 9001

feet of the existing shooting range on the adjacent2

property owned by Mr. Quan, and the tax parcel,3

notifying them that a private shooting range exists4

within 900 feet of their property prior to the sale of5

the lot.  So that was the subdivision sketch plan that6

was approved.  7

Dated March 13, 2015 was a notarized letter from a8

previous property owner, Mr. Farrow, of the firing9

range, and it says, "To Whom It May Concern:  I, William10

Farrow, had a private shooting range on the property at11

14422 Beatties Ford Road, Lemley Township, when I12

purchased it prior to 1979.  The range was transferred13

to William Quan when he purchased the property from me. 14

Thank you, Wm. Farrow."  And it's notarized here on 1315

March 2015.  Teresa Quan was the notary.  I do note that16

the Quans at that time had been divorced.  It is his17

ex-wife.  18

Mr. Tyler Steczyski contacted the Town to register19

a complaint about the firing range at 14422 Beatties20

Ford Road on April 6, 2020.  He sent this email to the21

Town attorney, Angela Beeker, and was expressing his22

dismay that the firing range was in very close proximity23

to his home.  And what I have here is the video that he24

also sent.  I'll put it up so you can hear the sound.25
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(Mr. Simoneau attempts to play a video.)1

MR. SIMONEAU:  I apologize, I don't know why the sound is2

not showing up.  I want to make sure that the sound is3

on.  I do want to make the record clear that 4

Mr. Steczyski's video was included as part of the5

record.  I apologize, I'll try it one more time.6

(Video is playing.)7

MR. SIMONEAU:  The sound is not working, I apologize.8

MR. FOX:  For the record, can we stipulate that the video9

seems to suggest sounds that appear to be gun shot10

sounds? 11

MR. CECIL:  Mr. Quan, do you have any objection they are12

simulating the sounds; do you have any objection to13

that?14

MR. QUAN:  I'm sorry, sir, I can't hear you.15

MR. CECIL:  The stipulation that's being requested is that16

that video with sounds, that the sounds sound like17

gunshots.  Do you have any objection to that?18

MR. QUAN:  No, sir, not at this time.19

MR. CECIL:  Thank you.20

MR. SIMONEAU:  Thank you for your patience.  Again, that was21

part of the initial contact from Mr. Steczynski.  This22

illustration highlighted in yellow is the location of23

the gun range at 14422 Beatties Ford Road.  Down at the24

bottom is actually where the house is located.  The gun25
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range, you can see labeled, is in the northern part of1

the property.  It's approximately 275 feet from the2

house.  3

In addition to that, he also sent us a copy of the4

Arrington sales contract, a portion of it, which reads,5

number 21.6 and that's Exhibit 19:  "A private shooting6

range is located northwest of the community (Shooting7

Range).  The shooting range is not affiliated with the8

Seller in any way.  Buyer acknowledges the Seller has no9

control over the shooting range's hours of operation and10

that Seller makes no representation or warranties11

regarding the shooting range's hours of operation. 12

Gunshots and other sounds from the shooting range may be13

heard inside the community.  The decibel level is14

variable.  If Buyer wishes to learn more about the15

shooting range, Buyer should contact the owner of the16

shooting range.  Buyer acknowledges and agrees that the17

Seller and the Association are not responsible for the18

sounds emanating from the shooting range."19

I have also highlighted notes 21.10, Property West,20

which is actually where the range is, it says that the21

property west of the community is currently comprised of22

residential properties and Stephens Road Nature23

Preserve.  And I have highlighted north of the community24

as well to describe what's there.  That is Exhibit 19 in25
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your packet.  1

At that point the staff went back.  We received2

multiple concerns from residents, and one of the3

concerns was that the property was previously wooded and4

therefore could not have been a firing range.  So we5

went back in the aerial photography.  The earliest we6

could find was February 1993.  I've highlighted in the7

red box where this is.  8

This exhibit is Exhibit 22, and we take it again9

from February of 1993, March of '98, April '02, and10

5/2004.  I would note there hasn't been much change on11

the property streetscape at that point.  However, on12

4/13 there is a photograph, and it shows the completion13

of two berms.  One is a steel shot and one is a target14

area so each one has a different feature.  And the15

construction of that berm happened between 2012 and16

2013.  17

The last photo that we have in here was dated18

8/2019, and you can see there's already grading for19

Arrington Subdivision at that time.  At that point it's20

not been built but the grading has occurred for the21

subdivision.22

On May 11th the Town responds to the complaints. 23

We have indicated that no enforcement action against the24

range or the owner will be taken based on evidence that25
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was included in the agenda packet.  In essence, 1

Mr. Farrow's shooting range was established in 1980 and2

was maintained through that point in time.  Our3

determination was that the use is grandfathered in.  The4

residents then requested that the Town reconsider.  They5

also provided some specific concerns with the May letter6

2020.  Included in the Town's response to that is7

Exhibit 25.  8

The May 29, 2020 response to request for9

reconsideration, the final version was again there would10

be no enforcement action taken.  We did include this11

photograph.  On the ground level are the berms, that12

being the berm on the left, and has the steel shot with13

a wooden structure, wooden pole through the top, and14

then the one on the right is for target shooting.  And15

the conclusion once again was that no enforcement action16

against the range would be taken at this time, again,17

based upon the sport shooting range starting in 1980.18

The next was the filing of the appeal of that19

decision.  So we sent the May 29th letter.  That was20

additional information, and we revised the notice that21

went to residents, that they had 30 days from that date22

to appeal the decision.  And so here we are, we have the23

appeal submitted June 22, 2020 from Mr. Khris Ward.  I24

did include the graphic here to show that the gun range25
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is approximately 700 feet, it appears, from where guns1

could be fired to the home of the Wards.  And the last2

photograph here just shows, again, the range itself in3

relation to the property lines and with the homes that4

are out there.  5

With that I am finished presenting, and all the6

information is included in the record.  I'm happy to7

answer any questions.8

MR. CECIL:  Any questions from the Board9

at this time?10

MR. JACOBSON:  I have a question, 11

Mr. Chair.  12

EXAMINATION BY THE BOARD13

Q. I appreciate the history lesson, but I guess the thing14

that I'm struggling with is the establishment of the15

range.  So you are relying mainly on the letters from16

the previous owner?17

A. Right.18

Q. So in the state of North Carolina who licenses and sets19

up gun ranges?20

A. I am not able to answer that.21

Q. Okay.  So whose auspices does the gun range fall under;22

what state entity has control over the gun range?  I23

believe it's the Department of Wildlife.24

A. I don't have the answer.  Mr. Quan is here.25
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MR. CECIL:  I do think it's the1

Department of Wildlife.2

MR. JACOBSON:  Can I direct the question3

to Mr. Quan?4

MR. FOX:  We may want to -- I know this5

is a little awkward, but we may want to let the6

Applicant ask questions of the witness and then the7

Board, because the Applicant may clarify some of8

the questions that the Board may have.9

MR. CECIL:  Well, technically it's the10

Applicant's turn, but just don't make this an11

opening statement.12

MR. WARD:  Thank you.  13

EXAMINATION BY MR. WARD14

Q. Mr. Simoneau, for the record I just want to put up a15

time line so people can (inaudible) dates to.  There's a16

lot of information with respect to the time frames. 17

Mr. Simoneau, you first assumed the role of18

planning director for the Town of Huntersville in 2001,19

correct?20

A. Correct.21

Q. Congratulations on nearly a 20-year tenure with the22

Town.  As a preliminary clarification, under review of23

the administrative record you indicated that a shooting24

range would be designated as an Environmentally25
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Sensitive Use Not Expressly Permitted in accordance with1

Zoning Ordinance Section 9.24, but that such a2

designation is not permitted within the rural zoning3

district, correct?4

A. Right.  5

Q. Mr. Simoneau, what year did you first meet Mr. Quan?6

A. That would be 2015.7

Q. And according to the administrative record, that was at8

the same time the department first learned about 9

Mr. Quan's property being used as a gun range, is that10

correct?11

A. That's correct, that was in January of 2015.12

Q. And at that time did you conduct a formal investigation13

or site visit to Mr. Quan's property to inspect the gun14

range?15

A. I did not.16

Q. Were you at all concerned that a previously unknown17

shooting range was operating in Huntersville within a18

residentially zoned district?19

A. I was.20

Q. (Inaudible)21

A. I'm sorry?22

Q. In your role as the zoning administrator, one of your23

primary job functions is to conduct investigations of24

potential zoning violations, is it not?25
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A. Correct.  1

Q. Thank you.  2

MR. WARD:  I'd like to draw the Board's3

attention to Section 11.1.2 in the Zoning Ordinance4

which states:  The zoning administrator shall5

enforce, conduct reviews, ensure zoning compliance,6

and manage the development approval procedures set7

forth in this article for the Town of Huntersville.8

Q. Mr. Simoneau, is it possible to view Mr. Quan's range9

from the nearest public right-of-way at Beatties Ford10

Road?11

A. It is not.12

Q. And on March 16, 2015 at the Town Board meeting didn't13

you testify under oath in response to a question about14

Mr. Quan's range that, quote, it's an outdoor type of15

range, it's not a commercial range, end quote?16

A. I don't recall specifically.  If the minutes reflect17

that then -- I mean obviously that sounds very similar.18

Q. For the record, I have the minutes of the Board of19

Adjustment, that discussion can be found on page 5 of 1220

for the Town Board minutes and it's the fourth line from21

the bottom in response to a question from (inaudible)22

about the shooting range when she asks talking about23

(inaudible).  I believe they provided a copy of the24

certified minutes I believe as Exhibit 39.25
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MR. CECIL:  Six.1

A. This is also Exhibit 20, the certified copy. 2

Q. And Mr. Simoneau, at the time those remarks were made3

about Mr. Quan's range you indicated that you had not4

toured the range personally, and just a mere three weeks5

prior you conceded that you didn't even know the range6

existed, correct?7

A. Correct.8

MR. CECIL:  It's been asked and answered.9

Q. So all of the references to the existence and location10

of the gun range as of March 2015 and prior were based11

on the claims and assertions of unverified outside12

parties other than counsel, is that correct?13

A. And using aerial photography.14

Q. Did you use any aerial photography in 2015 of the15

property?16

A. Yes, I did.17

Q. Is that reflected in the record anywhere?18

A. It is not.  But the photographs that you have through19

Polaris are photographs that I've used, as well as20

Google Earth.21

Q. Mr. Simoneau, was your first in-person visit to 22

Mr. Quan's range during your site visit on May 22, 2020?23

A. Yes. 24

Q. And in rendering your determination did you speak with25
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anyone who had shot on the property prior to Mr. Quan's1

purchase of the land in 1999?2

A. I did not.3

Q. At the time that the Town extended its extraterritorial4

jurisdiction in November 1997, the subject property,5

then owned by William Farrow, was part of the6

unincorporated area of Mecklenburg County, is that7

correct? 8

A. Correct.9

Q. When the Town of Huntersville extended its ETJ, and10

that's extraterritorial jurisdiction, to William11

Farrow's property, they designated the entirety of the12

property as an Open Space District, is that correct? 13

A. Yes.14

Q. Within the OSD, the only uses permitted by right are15

single family residence, boarding house, and bed and16

breakfasts, and that's in Exhibit 7, correct? 17

A. Correct.18

Q. And we've already established that the gun range was not19

the result of the special use permit and therefore not a20

conditional or special use allowable within the OSD at21

that time, is that right?22

A. Correct.23

Q. So we know from the record that William Farrow acquired24

this property on March 21, 1980 via a deed which placed25
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certain conditions on the use of the property, are they1

not?2

A. Correct.3

Q. And the specific restriction within the deed you4

mentioned is that the property was to be used for5

residential or farming use only, is that correct?6

A. Zoning, correct.7

Q. So would you agree that a gun range would constitute a8

violation of this deed restriction?9

MR. JUSTUS:  Objection.  I don't10

understand the question.11

MR. WARD:  The document speaks for12

itself.13

Q. Mr. Simoneau, are you aware that deed restrictions are14

statutorily protected interests in land?15

MR. JUSTUS:  Objection to the relevancy16

of the question.17

MR. WARD:  I would like to introduce18

General Statute 39-6.4.  May I approach?19

MR. JUSTUS:  Mr. Chair, we object to the20

line of questioning where he's asking the Town to21

enforce private restrictions that may not be22

enforceable.  It's not up to the Town to decide23

that question, as it's private restrictions.24

MR. WARD:  Mr. Chair, I'm not asking the25
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Town to enforce the deed restriction.  I'm merely1

asking an opinion on whether or not it violates the2

deed restriction on the -- let me rephrase.3

Q. Does the deed restriction allow for a gun range on the4

property?5

MR. JUSTUS:  Objection to the relevancy6

of the Town's requirements for establishing a7

nonconforming use.  Private restrictions has8

nothing to do with that.9

MR. CECIL:  Your objection is sustained.10

COURT REPORTER:  Mr. Cecil, I can't hear11

you.12

MR. CECIL:  The objection is sustained. 13

It's not relevant. 14

COURT REPORTER:  Thank you.15

Q. Mr. Simoneau, I'd like to make reference to Exhibit 6 in16

the record and call the Board's attention to Section 14-17

406(E).  The first sentence there reads:  The sport18

shooting range that is operated and is not in violation19

of existing law at the time of the enactment of an20

ordinance and was in existence at least three years21

prior to the effective date of this Article shall be22

permitted to continue in operation even if the operation23

of the sport shooting range at a later date does not24

conform to the new ordinance or an amendment to an25
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existing ordinance, provided there has been no1

substantial change in use."2

MR. CECIL:  What is your question?3

Q. The question is, Mr. Simoneau, would you agree that if4

you are violating a state statute you are in violation5

of the law?6

MR. CECIL:  Are you going to object?7

MR. JUSTUS:  I am going to object to8

that.  That could involve traffic violations and9

all kinds of violations of law.  It's a pretty10

broad topic.11

MR. CECIL:  Objection sustained. 12

(Inaudible)13

Q. With respect to General Statute 39-6.4 which I just14

circulated, it's titled Creation of Easements,15

Restrictions and Conditions, Section (a) reads:  The16

holder of legal or equitable title of an interest in17

real property may create, grant, reserve, or declare18

valid easements, restrictions, or conditions of record19

burdening or benefitting the same interest in real20

property.21

MR. JUSTUS:  Mr. Chairman, we previously22

objected to this line of questioning given the23

private restrictions that the Town is not24

authorized to enforce those, nor do they take that25
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into the question to determine the legally1

nonconforming use under the Town's zoning law, and2

so with all due respect we would renew that3

objection to this line of questioning.4

MR. CECIL:  Counsel, you have to move on5

from that question.  Objection is sustained. 6

Q. In March 2009 the subject property was subdivided into a7

Farmhouse Cluster, is that correct?8

A. Yes. 9

Q. And included in that subdivision plat were areas10

dedicated as Open Space, is that correct?11

A. Correct. 12

Q. And you previously showed a depiction up there, that the13

location of Mr. Quan's range falls within the Open Space14

delineated area on that plat, correct?15

A. Right.16

Q. Now, Exhibit 15 contains a copy of the sketch plan and17

the final recorded plat, and included with this plat are18

a series of restrictions on the bottom left.  I19

apologize, I don't have it enlarged to reference but20

perhaps you could do us a favor also and you can read21

into the record condition number 6 for the record?22

A. (Reads.)  Open space preservation is irrevocable.  Urban23

Open Space is not required in a Farmhouse Cluster.24

Q. And in reference to Zoning Ordinance 3.2.16, can you25
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please read that portion of the Zoning Ordinance into1

the record?2

A. So you're asking me to read what now?3

Q. Zoning Ordinance Section 3.2.1 subsection 7, can you4

read that into the record?  5

(Inaudible dialogue.)6

Q. (Reads.)  At least 50 percent of the tract shall be7

designated as Open Space.  Open Space preservation shall8

be irrevocable.  A metes and bounds description of the9

space to be preserved and limits on use shall be10

recorded on the subdivision plat and on individual deeds11

when Open Space lands are not held entirely in common.12

And it goes on to talk about Open Space lands may13

be a part of a deeded lot so long as it reflects an14

irrevocable conservation or Open Space easement15

requiring such portions of individual lots to remain and16

be used as Open Space as provided in this section.  17

I'd like to read into the record the following18

subsection 8, which says:  Permitted uses of Open Space19

lands to be preserved shall correspond generally to20

physical conditions at the time of subdivision approval. 21

Restrictive covenants shall limit uses to the22

continuation of certain agricultural activities, and23

parens, pastureland, crop cultivation, or recreational24

uses that preserve the view from public streets of rural25
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heritage features to be preserved.1

MR. JUSTUS:  Mr. Chairman, I respectfully2

object.  Mr. Ward, during his presentation of his3

case, can draw witnesses to read statements, but4

he's just reading a statement.  If he has a5

question for this witness I would ask for him to6

ask the question.7

MR. WARD:  Absolutely.8

MR. CECIL:  I agree.  Ask a question,9

please.10

Q. Mr. Simoneau, was the Farmhouse Cluster subdivision a11

voluntary process?12

A. Yes. 13

Q. And that means that the dedication of Open Space was14

therefore presumed to have been voluntarily approved by15

the property owners, is that correct?16

A. To the Town's ordinance, correct.17

Q. And as the condition on the plat reflects, certain18

existing recreational activities within that Open Space19

can be continued, but it does not allow for new20

recreational uses to be established, is that correct?  21

A. I believe that's the section -- (inaudible).22

Q. Mr. Simoneau, in your review of the subdivision plat23

does it depict the gun range on the subdivision plat in24

that Open Space area or any structures in that Open25
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Space area?1

A. It does not.  2

Q. I'd like to show a sketch plan.  Mr. Simoneau, I don't3

know if there's a way to tell from that far away, but is4

the gun range located approximately in the northwest5

corner of the enlarged area shown here, sorry, northeast6

corner?7

A. Yes. 8

Q. And on this sketch plan there are topographical lines,9

is that correct?  10

A. Yes. 11

Q. And can you tell from the sketch plan what the12

approximate contour angles are, are they 2 feet?13

MR. FOX:  For the record, this testimony14

pertains to administrative record Exhibit 15A.15

A. It looks like 10-foot intervals.16

Q. The bold lines are 10-foot intervals?17

A. I apologize, this doesn't show up.  It looks like there18

might be lines in between the 10-foot intervals between19

the 2-foot intervals.20

Q. All right.  And as part of the record in Exhibit 10,21

Asst. Planning Director Brian Richards made on or about22

April 24, 2020 and in conjunction with Det. Wade from23

Huntersville Police Department, is that correct?24

A. Yes. 25
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Q. And then Mr. Richards indicated in his notes that he was1

told Mr. Quan had made improvements to the natural berm2

that was in place around 2003, did he not?3

A. And this is exhibit --4

Q. Exhibit 10.5

A. Mr. Quan stated that he did improve the natural berm6

that was in place in approximately 2003.7

Q. You need to go first to Exhibit 11 where he also8

informed Det. Wade that he erected a wooden structure9

over the range in 2003?10

A. Did you say Exhibit 11?11

Q. Yes, sir.12

A. Yes, that does say in 2003 there was a structure over13

the range.14

Q. And then as part of your site visit on May 22, 2020 you15

show pictures of the berms.  Would you say they were at16

least 4 feet high?17

A. Yes. 18

Q. So then the berm would have been large enough to at19

least show up on the elevations within the topographic20

map if they were already in place, is that correct?  21

A. Yes. 22

Q. I know it's a little difficult to see from the small23

scale image, but can you locate any berms on that24

topographic survey in that area where the gun range is25
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alleged to have existed?1

A. This is in what exhibit?2

Q. This is Exhibit 15.3

A. (Examines document.)  I cannot see the berms.4

Q. Do you see Exhibit 15? 5

A. I cannot see the berms.6

Q. In light of your testimony, is it still your position7

that the range was always in this location? 8

A. Yes.9

Q. Mr. Simoneau, are the areas designated as Open Space on10

the overall plat contiguous?11

A. Just so I'm clear, you're pointing to the Farmhouse12

Cluster?13

Q. Yes.14

A. Which was 2009?15

Q. That is correct.16

A. The aerial photography that I have showed the17

construction berms between 2012 and 2013 was a natural18

rise, if you will, from the property back there, which19

the berms that I showed on the photographs was between20

2012 and 2013 so they would not have been on this21

drawing.22

Q. And I concur that there were improvements in 2012 and23

2013, but as you just read from the record where the24

Asst. Planning Director was told there were natural25
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berms in 2003 when there were improvements including the1

wooden structure was erected, and yet neither the2

natural berms or the structure appear on the 20093

subdivision sketch plan from a licensed surveyor, is4

that correct?  5

A. Mr. Richards is here and could answer that question.  I6

will just say that what Brian was saying was that as7

land was going up it acted like a berm.8

Q. Does it explicitly say that in the record or is that9

simply your conclusion?10

A. It says natural berms so that is my conclusion. 11

Q. In your report you're talking about the undivided or12

contiguous Open Space on the plat.  I'll rephrase the13

question.14

Do the areas designated as Open Space on the15

approved plat, are those divided along the back portion16

of each residential lot within the Farmhouse Cluster?17

A. Did you see the area that's there on the plane, yes,18

that was in the back.19

Q. And are you familiar with Section 7.12.5 of the Zoning20

Ordinance which requires that those undivided areas be21

directly accessible to the largest practical number of22

lots within the development?23

MR. JUSTUS:  Mr. Chairman, I'll object. 24

The appellant did not challenge the approval of our25
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Farm Cluster subdivision or anything related1

thereto, so this line of questioning about whether2

there is adequate space available to all the3

purchasers within the Farm Cluster seems to be4

immaterial.5

MR. CECIL:  That was what I've been6

thinking also, unless you can explain the line of7

questioning to us.8

MR. WARD:  I'd be happy to.  If I can9

direct you to the proper portion of the Zoning10

Ordinance, so if I can read it back with clarity to11

you, it's Section 11.2.3. 12

MR. CECIL:  Are you challenging the13

adequacy or the correctness of the site plan for14

the Farmhouse Cluster?  15

MR. WARD:  No.16

MR. CECIL:  I don't understand this. 17

You're going over this which has already been18

approved by the Board and has not been challenged. 19

I do not know whether the applicant has made any20

reference with regards to the Farmhouse Cluster21

that are deemed improper and there's nothing in22

regards to the Open Space.  I have not seen23

anything.  If you could explain that to us we would24

appreciate it.25
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MR. WARD:  I can try to draw your1

attention to Section 11.3.2 subsection 8 of the2

Zoning Ordinance which says, "The appellant shall3

not be limited at the hearing to matters stated in4

the notice of appeal."  And I'm bringing in a line5

of questioning regarding the existing condition of6

the property in 2003 as depicted by outside7

licensed surveyors, and I'm attempting to show to8

the Board the inconsistency between 9

Mr. Quan's assertions that the range was always10

there and the survey which clearly shows the11

absence of any berms or structures, ergo, a12

substantial change of use.13

MR. CECIL:  I understand that 14

Mr. Richards said that there was a berm.15

MR. JUSTUS:  Mr. Chairman, it could be16

helpful, and maybe it would expedite things, if17

Khris would point out in the ordinance where a plat18

related to a subdivision or a Farm Cluster would19

within the confines of Open Space be required to20

depict every single thing within that Open Space,21

i.e., that there is some requirement when you show22

Open Space that a level of detail of things you23

must show within the space.24

MR. WARD: Actually, there is the25
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requirement that any structure in excess of 1001

square feet be depicted, and that same survey you2

called into question also depicts an underground3

septic area, so I find it suspicious that4

underground septic leach fields and all the other5

structures within that subdivision are depicted and6

yet existing range structures are not.  The Board7

has the authority to weigh the veracity of the8

evidence presented.9

MR. CECIL:  I believe Counsel's10

(inaudible) evidence substantial (inaudible) is11

that there has been an expansion of that range; I12

think that's his point.  Maybe he would like to get13

to that point.14

MR. WARD:  I think Mr. Simoneau already15

conceded that there was, from his aerial review, a16

clear expansion of the berms from 2012 and 2013.17

Q. And you couched those as safety improvements, is that18

correct, Mr. Simoneau?19

A. According to Mr. Quan's plat.20

Q. Does the Zoning Ordinance -- allow me to rephrase. 21

Under the Zoning Ordinance there is no exception for22

safety improvements, is there, with regard to a23

nonconforming use?24

A. None that I'm aware of.25
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Q. Mr. Simoneau, the Zoning Ordinance is very clear that1

nonconforming uses may not be expanded, is that correct?2

MR. CECIL:  Do you have a citation for3

that?4

MR. WARD:  It's in the record Zoning5

Ordinance 11.5.2, and if you like, I can read into6

the record the relevant portion there.  It's within7

subsection C:  A nonconforming use may not be8

expanded, nor shall a nonconforming use be enlarged9

by additions to the structure in which the10

nonconforming use is located or through the11

occupation of additional lands.12

MR. FOX:  And is that question for13

Mr. Simoneau?14

MR. WARD:  The question to Mr. Simoneau15

is, and this will be my last:16

Q. Based on your review of the aerials in conjunction with17

what we just discussed and reviewed on the subdivision18

sketch plan for 2009, isn't it clear that this use was19

expanded and additional structures were erected in20

violation of the nonconforming use ordinance?21

A. I do not believe it was expanded.22

Q. And why do you --23

A. -- and that no additional lands were occupied.24

MR. CECIL:  Could you repeat the last25
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statement, Mr. Simoneau, your last statement, you1

do not believe --2

A. I do not believe the nonconforming use was expanded.3

Q. No further questions, Mr. Simoneau.4

MR. JACOBSON:  Mr. Chair, I motion we5

take a five minute break just to stand up, move6

around.  This isn't going to end soon, and I think7

everybody here, including me would at least like to8

stand up.9

MR. CECIL:  You may stand.  We're going10

to take a five minute break.11

(A recess was held from 8:41 to 8:55 p.m.)12

MR. JUSTUS:  I just want to clarify for13

the court reporter, did she get his testimony14

regarding the expansion and the phrase that his15

determination was that additional lands had not16

been occupied, because there was no mic, and then17

when he came back he didn't give a complete answer18

so I'm just wanting to see if she picked up on that19

phrase.20

COURT REPORTER:  I believe I did.  Was21

this when we were on the record?22

MR. JUSTUS:  Yes.23

COURT REPORTER:  Yes.24

MR. FOX:  And that phrase, for purposes25
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of the Board, because the Board could not hear, was1

what was the phrase that Mr. Simoneau stated 2

after --3

MR. SIMONEAU:  That it was not an4

expansion --5

MR. FOX:  You have to get to the mic.6

MR. SIMONEAU:  My understanding is that7

it was not an expansion.  Not an expansion and8

nonconforming use and did not occupy additional9

lands.10

MR. FOX:  Mr. Ward, do you have any11

follow-up now that he has stated that?12

MR. WARD:  I just have two quick follow-13

up questions.  I'm going to put up some exhibits in14

response to that.15

MR. CECIL:  Is this a rebuttal?16

MR. WARD:  In response to statement, yes. 17

I apologize for the back and forth.18

BY MR. WARD: 19

Q. This is a photo in Exhibit 16 in the administrative20

record that the Town provided.  Mr. Simoneau, did you --21

I'm going to turn this toward the Council.  Do you see22

vegetation having been removed from the upper left23

portion of that in addition to earthwork adjacent to the24

berm?25
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MR. CECIL:  As compared to what?1

MR. WARD:  As compared to the right-hand2

side of the berm.3

MR. CECIL:  Mr. Simoneau, if you wanted4

to have that brought up to you or do you want to go5

take a look at it?6

MR. JUSTUS:  If you could bring it over7

here, that would be awesome.8

Q. Would you agree that there is a clear discoloration in9

this area as compared to this side (indicating)?10

A. Yes, I would agree that there is dirt removed.11

Q. So there was dirt removed, thank you.12

And Mr. Simoneau, isn't it true in the original13

appearance in January 2015 before the Planning Board14

that Mr. Quan indicated he had, quote, flattened some of15

it out in regard to where the shooting range is?16

A. I don't recall that section of the minutes.  I think we17

-- you said (inaudible) in front of me so I can't18

confirm what Mr. Quan said in January of 2015.19

Q. I have a follow-up question, Mr. Simoneau.20

MR. CECIL:  And if you would, bring it up21

to him to let him look at it initially, please.22

COURT REPORTER:  I cannot hear him.23

MR. CECIL:  I know you couldn't.  I asked24

him to bring up the exhibit so Mr. Simoneau could25
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look at it initially.1

Q. I believe that this was part of the Appellant Book,2

Exhibit 32, yes, 32, with Google Earth images.  This is3

a 2012 depiction of the range from a slightly different4

angle.  What do you see in this area right here, 5

Mr. Simoneau, is that a tree?6

A. It looks like a tree, yeah.7

Q. And in that same exhibit book from 2013 do you still see8

a tree in that area?9

A. I do not.10

MR. CECIL:  Could you show that to the11

Board?12

MR. WARD:  Certainly.  13

Q. This is the 2012 Google image, here is the tree that I14

was referencing, and then from the same viewpoint on15

Google Earth in 2013 the absence of the tree.16

MR. JUSTUS:  So for clarification, also 17

Mr. Chairman, those exhibits have not been18

introduced into the record, and in fact, those are19

the appellant's documents.  He didn't even ask the20

witness if he recognized the particular photograph.21

MR. WARD:  I thought these were an22

exhibit that you provided in the Town's book, sir.23

MR. JUSTUS:  Well, these are appellant's24

or applicant's.  That would be the correct lingo.25
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MR. FOX:  For the record, if you'll refer1

to Exhibit 32 in the exhibit book.2

MR. CECIL:  Okay.3

MR. JUSTUS:  The numbering is off.  If4

those are not part of the administrative record, if5

he's referring to the Google Earth pictures in6

Exhibit 22 then that would be helpful if he'd --7

MR. CECIL:  Is it 22 or 32?8

MR. WARD:  It's in this black book titled9

Appeal 21-01 Appellate Exhibits, Exhibit 32 which10

the Town itself provided previously.11

MR. JUSTUS:  It's the applicant's12

documents that are not part of the administrative13

record yet.  The Town just as a courtesy, 14

Mr. Ward, bound them, but they are not part of the15

administrative record.16

MR. CECIL:  They haven't been admitted17

into evidence.18

MR. JUSTUS:  No, they have not.  19

MR. CECIL:  We have not seen those. 20

That's why it's definitely difficult.21

MR. FOX:  Then let me ask the question,22

are those exhibits a part of the administrative23

record that's before the Board as a different24

number?25
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MR. CECIL:  Are these arbitrary numbers1

that have been assigned to it then?2

MR. JUSTUS:  No, those are his documents.3

MR. CECIL:  Then he's assigning4

subsequent numbers to them they would follow in5

numeric, okay.6

MR. FOX:  What I would instruct the Board7

to do is at this point strike that testimony8

referring to records that are not before the Board. 9

He will have an opportunity to present those in10

your case in chief instead of part of cross-11

examination.12

MR. CECIL:  I concur.  They will not be13

part of the record at this time, and your questions14

have been now stricken from the record.15

MR. FOX:  Well, he'll have a chance to16

review them.17

MR. CECIL:  But you can review them.18

MR. JUSTUS:  Mr. Chairman, I have19

actually not finished my sort of redirect when 20

Mr. Ward jumped in, which is perfectly fine, but if21

I could ask a couple clarifying questions of this22

witness. 23

MR. CECIL:  I would expect that.24

MR. JUSTUS:  All right, thank you.25
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EXAMINATION BY MR. JUSTUS1

Q. So if everybody can look to the screen, this is part of2

the PowerPoint presentation, this photograph, if you3

would identify that photograph, Exhibit 4, please Jack?4

A. This is standing where shooting is done towards the5

berms, looking towards -- straight ahead is Beatties6

Ford Road about a half a mile away, and behind it is7

Arrington subdivision.8

Q. So you were asked the question about one of the9

administrative record exhibits that showed notes from a10

conversation with Mr. Quan that talked about this wooden11

structure.  Do you see a wooden structure in this12

photograph?13

A. Yes.14

Q. And if you would, describe what that wooden structure is15

to the Board.16

A. That presents the back of the berm.  It is constructed17

from my aerial photography review between 2012 and 2013.18

Q. And from your standpoint as the zoning administrator of19

the Town you were asked questions about whether the20

nonconforming use had expanded.  Do you have an opinion21

of whether or not the installation of this wooden22

structure expanded the use of the gun range?23

A. I have an opinion, and the decision is that it is not an24

expansion of a nonconforming use.  It is occurring25
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within the boundaries where the use previously was.1

Q. So it is your opinion that the use of the gun range is2

not expanded by the installation of this wooden3

structure? 4

A. That is correct.  5

Q. Is there any other reason, does it actually confine the6

area where gun shooting would take place?7

A. It doesn't control the bullets where -- with the wooden8

structure.9

Q. And in terms of the berms, there was testimony about the10

berms.  If you would, describe to the Board where they11

may appear in this photograph. 12

A. So the back where the trees are, that's what 13

Mr. Richards referred to as a natural berm because the14

land goes up and it's wooden, and so that's a natural15

berm.  And what you see the mounds, those are the berms16

that I believe were created in 2012-2013. 17

Q. And do you have an opinion that the installation of18

these berms in 2012-2013, whether that expanded the19

nonconforming use of the gun range? 20

A. I do have an opinion, and it is my opinion that the21

creation of these berms in this area does not increase22

nonconformity of the -- the expansion of nonconformity. 23

It is still occurring, the use is still occurring in the24

same place. 25
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MR. WARD:  Objection; assumes facts not1

in evidence.  Mr. Simoneau previously testified2

that he had no knowledge of the range prior to 20143

and therefore could not testify to the existence of4

the range in a particular geographic area.5

MR. CECIL:  Counsel?6

MR. JUSTUS:  Mr. Chairman, he testified7

that he received information in a written statement8

indicating a gun range was in existence as of 1980. 9

This was a key point in the determination that he10

made of nonconformity, so I disagree with11

counselor's statement.12

MR. WARD:  Your Honor, it doesn't address13

my objection, which is the geographic area. 14

Counselor did not respond to that objection.  He15

simply responded to the age of the range as16

reported by a level, not to the geographic area of17

the range.  18

MR. JUSTUS:  And Mr. Chairman, also the19

testimony has been that he has relied on Google20

Earth going back to 1993 to show the area21

consistent with his testimony, that he believes the22

gun range had been in existence prior to 1993, so23

there is other information that this witness can24

provide.  25
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MR. CECIL:  Before I rule on that I'm1

going to ask you, Mr. Simoneau, if he will2

demonstrate his knowledge on that?3

A. In what regard?4

MR. CECIL:  In regards to the existence5

of the gun range.  You've stated one thing one time6

and now you've stated something at another time. 7

A. It's the totality of the information that has been8

provided to us when we first heard about the firing9

range in January 2015, and it's the letter from 10

Mr. Farrow, his conversations with Mr. Quan, his review11

of the aerial photography, and your question is what12

brings me to conclude --13

MR. CECIL:  Your conclusion in regards to14

Counselor's objection that he stated there were two15

different answers.16

MR. JUSTUS:  I think his testimony was17

before 2015 he was not aware of it, not that after18

2015 he made the determination based on information19

then collected.  So I think he testified he was20

unaware of the gun range prior to 2015. 21

MR. CECIL:  But then he became aware of22

it with additional information provided to him23

thereafter?  24

MR. JUSTUS:  That's correct, and they25
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investigated it. 1

MR. WARD:  But he has not established2

that he had any evidentiary basis for knowing the3

geographic confines of the range prior to 2015;4

that is the basis of my objection.  He has not5

testified this occurred.  If he had knowledge prior6

to 2015 as exists in the administrative record to7

that fact, just as the record of appeal wasn't made8

yet to the gun range.9

MR. CECIL:  As I understand it, there's10

documentation from prior owners that it was used as11

a gun range prior thereto.12

MR. WARD:  That letter does not dictate13

where on the property Mr. Farrow's 20 acres the14

land existed.15

MR. CECIL:  Mr. Simoneau, would you16

explain how you understood that to be the17

geographical area so we can clear this up?18

A. Yes.  Mr. Farrow's letter indicated he has been using it19

as a gun range since actually 1980.  Mr. Farrow has20

indicated that he was shooting the gun in the exact same21

location, and when I went out there on-site that's what22

he indicated.  There also is a berm, the natural berm. 23

It's a low area and it goes up.24

MR. WARD:  And Mr. Simoneau just said25
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that Mr. Farrow said, and Mr. Farrow is deceased?1

A. My apologies.  Mr. Quan indicated to me that the range2

has been --3

MR. WARD:  Objection; hearsay.4

MR. CECIL:  It's overruled.  The5

gentleman, Mr. Farrow, was deceased and the person6

who has the knowledge is Mr. Quan.  And I believe I7

saw a letter or a document from Mr. Farrow?8

A. Yes, that's correct.9

MR. CECIL:  Did you base your position10

partly on that letter?11

A. Yes, I did.  That was established that it was a sport12

shooting range in this area, and that and the aerial13

photography and in talking with Mr. Quan I am convinced14

that this is the area where the shooting occurred.15

MR. CECIL:  The best evidence we have is16

that letter of the deceased person, so I'm going to17

overrule your objection.  You can take exception if18

you wish.19

MR. WARD:  I do; it's stated in the20

letter.21

MR. CECIL:  Well, my recollection of that22

letter is that he states that that has been the gun23

range, and Mr. Quan was a witness at that time when24

speaking to Mr. Farrow.  I'm not here to represent25
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anyone, I'm trying to get it clarified.1

MR. FOX:  And Mr. Ward, you also have the2

opportunity to recross.3

MR. CECIL:  Yes, go ahead.4

MR. WARD:  Exhibit 2 --5

MR. CECIL:  Yeah, he's not done yet.  You6

can recross.  We're not quite done yet.7

BY MR. JUSTUS:8

Q. Turning to Exhibit Number 9, which deals with the9

nonconforming section of the Town's ordinance, having10

made the determination and as you've testified you11

believe that the installation of the wooden structure12

and the installation of the berms do not constitute an13

expansion of the nonconforming use.  Is there anything14

in the Zoning Ordinance, and particularly in this15

section, that would preclude the gun range operator of a16

nonconforming use to install the structure and berms for17

safety purposes?18

A. I am unaware of any.19

Q. Now, in terms of the Farm Cluster subdivision you were20

asked a number of questions.  You addressed that topic21

in your staff report in paragraph 13, is that correct? 22

A. Yes.  23

Q. And if you would, since it's a short paragraph and you24

were asked a number of questions about the Farm Cluster25
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subdivision, if you would read to the Board your1

determination related to that.2

A. (Reads.)  Number 13, March of 2009 the subject property3

was incorporated into the Farm Cluster subdivision,4

Exhibit 15A.  Per the recorded plat, Exhibit 15B,5

geographic area was included as part of the Open Space6

for the Farmhouse Cluster and notes on the recorded plat7

provided an Open Space to be continually used for8

existing uses.  Therefore, the inclusion of the firing9

range in the Farmhouse Cluster subdivision had no impact10

on Mr. Quan's ability to continue to use the subject11

property as a firing range.  12

Q. Those are my questions.  13

MR. CECIL:  Do you have recross?14

RECROSS-EXAMINATION BY MR. WARD15

Q. With respect to Exhibit 2, can you turn to that, 16

Mr. Simoneau, that letter reads in its entirety -- well,17

let me ask you a question about it.  Does that letter18

explicitly state where on the property at 14422 Beatties19

Ford Road a gun range was located?20

A. It does not. 21

Q. And the property is approximately 80 acres, is that22

correct?23

A. Correct. 24

Q. And are there multiple areas on that 80 acres that are25
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untree'd?  1

A. There are areas that are untree'd, correct.2

Q. Then how can you be certain in the absence of any3

evidence that the area Mr. Quan says was always a range4

was that range prior to his acquisition and it was not5

another portion of the property perhaps?6

A. I came to that conclusion based on aerial photography7

and based on elevations and based on talking to 8

Mr. Quan.9

Q. No further questions.  10

MR. CECIL:  Mr. Quan, you have the right11

to ask questions and clarify.12

MR. QUAN:  Yes, sir.  William Quan. 13

Thank y'all for coming.14

MR. JUSTUS:  Mr. Quan, this would be your15

opportunity to ask this witness any questions, and16

if you don't have any questions of him then you're17

going to be allowed to present the case.  If you18

have questions of this witness you can ask him19

questions.  If you want --20

Well, Mr. Chairman, I'm --21

MR. CECIL:  No, you're doing fine.  I'm22

not going to hold a mask on him.23

MR. JUSTUS:  I mean you're going to have24

this opportunity to actually present witnesses and25
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information in support of your position, but if you1

have questions to ask, feel free to ask them at2

this time.  If you don't, then it's going to be3

you're up next.4

MR. QUAN:  (Inaudible)5

MR. CECIL:  You have no questions, okay.6

Well, you're up, Mr. Quan.  7

MR. QUAN:  Sir?8

MR. CECIL:  You're up.  Now you can9

present your case.  Mr. Quan, would you like to10

present your case in regards to why you oppose the11

application?12

MR. FOX:  Well, before we do that, we13

have to see if the Board have any questions of 14

Mr. Simoneau.15

MR. CECIL:  All the questions I think are16

going to wait till after we close, then we go to17

questions, unless you wanted to break protocol. 18

MR. FOX:  (Inaudible)19

MR. CECIL:  Well, I'll ask the Board. 20

Normal protocol is that we ask questions after we21

close any testimony from the witnesses and we get22

the summary of the evidence and then we go to our23

own discussion.  If you want to break protocol, do24

you want to ask questions now or do you want to25
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wait until you usually ask questions of Mr.1

Simoneau.  Do you have anything you want to ask now2

or do you want to wait later?3

(No questions from the Board at this time.)4

MR. CECIL:  So you can present your5

position in regards to any opposition you have6

against the application.  In other words, you've7

heard his opening statement; now basically you can8

now say why you support your position and you9

oppose the application so we can hear what you have10

to say and then you can call your witnesses.11

MR. QUAN:  Yes, sir.  So I understand, the one thing that I12

did hear of concern was the removal of the tree and you13

see the berm and tree died.  It was the same tree that14

died and for safety reasons the tree was removed.  The15

tree died, and that's one of the things.  The berms that16

were built, they were for safety enhancements. 17

Sometimes over the course of use of a range you have to18

turn dirt.  You will need to move the dirt for19

vegetation.  That's why it looks -- in some of the20

pictures that were shown it looks like it's been recut21

but it was actually not.  As far as the existing wooden22

structure, that was a safety enhancement also that could23

control any apparent bullets that may be tried to leave24

the range.  25
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As far as my witnesses, some of them folks they're1

my neighbors.  And it's 9:19 now; they've already gone2

to bed.  They're in their seventies.  I apologize, I3

don't have any witnesses at this time.  I do have some4

firing instructors that I work with on a weekly basis. 5

I can ask officer Otis Scott to come up.  Otis, you got6

time?  Susie, you'll be next if you've got time  He's7

just going to speak on my behalf if that's okay with you8

guys.  He's my chief of police, sir.9

MR. CECIL:  That will be fine.10

(Otis Scott comes to the microphone.)11

MR. CECIL:  You did do the attestation?12

MR. SCOTT:  Sir?13

MR. CECIL:  Did you swear?14

MR. SCOTT:  Yes, I did.  My name is Otis Scott.  One thing I15

can say about Shane and his range --16

MR. JUSTUS:  You need to make sure you speak into the17

microphone so the court reporter can get your testimony.18

MR. SCOTT:  One thing I can say about Shane and his range is19

the safety function of making sure that no rounds get20

off the range is probably one of the best I've ever21

seen.  Everything he do he does for safety reasons, so22

the initial dirt or berms is to make sure that no one23

gets hurt, and that's something he strives.  That's what24

we all strive. 25
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MR. CECIL:  Mr. Ward, do you have any questions?  1

MR. WARD:  I do have some questions.2

Mr. Quan --3

MR. CECIL:  Are you asking Mr. Quan or the witness?4

MR. WARD:  Mr. Quan.5

MR. CECIL:  Okay.  I do have a question of the witness.6

EXAMINATION BY THE BOARD7

BY MR. CECIL:8

Q. How long you been shooting at the range? 9

A. I've shot his range probably four or five times in the10

last five years, I think.11

Q. Okay.  We may ask you another question down the road,12

unless you were leaving.13

A. No, I'll stay. 14

MR. CECIL:  Mr. Quan, I think Counsel is15

going to ask you a question.16

EXAMINATION OF MR. QUAN BY MR. WARD17

Q. Mr. Quan, let's start with Exhibit 16.  You just stated18

that the (inaudible) tree died when you opened but19

previously you erected --20

MR. JUSTUS:  Khris, you're going to need21

to speak into the mic too so the court reporter can22

hear you.23

MR. CECIL:  So we can all hear you.24

MR. JUSTUS:  And Mr. Quan, you may need25
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to utilize your mask so your voice is heard.1

MR. QUAN:  I'm having a hard time hearing2

him.3

Q. Mr. Quan, you operated your range under the name Broken4

Arrow Training, is that correct? 5

A. Sometimes.  6

Q. And do you also maintain a Facebook page for Broken7

Arrow Training?  8

A. Not at this time, sir. 9

Q. And when you were using this application did you10

advertise yourself as a global business? 11

A. No, sir.12

Q. I believe when you first appeared before the Board in13

January of 2015 you indicated that Mr. Farrow used14

shotguns, rifles, and hunting and other firearms, is15

that correct?16

A. That's correct. 17

Q. And you were using other weapons at your --18

A. I don't refer to them as weapons, I just refer to them19

as firearms, sir.  Mr. Farrow, who was my boss, has20

copies of improvements.  There was some skeet shooting21

that had taken place.  Due to the nature of the property22

and the land there was some houses back there, so there23

was some skeet shooting that was done in different24

places, but when I purchased the property from 25
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Mr. Farrow the shooting range that I have now, that is1

where the boundary, the shooting -- (inaudible).2

Q. And you also testified previously that skeet shooting is3

now done out front where shots (inaudible) houses, is4

that right?  5

A. (Inaudible)6

Q. I'm asking you is it your testimony today there is7

shooting done outside the shooting range or is there8

just one area on the property that you're shooting?9

A. Yes, sir.  I'm sorry, say that again?10

Q. Is there more than one area on your property on which11

you shoot?12

A. No, sir, that's a falsehood.  I shoot only in the13

shooting range.  14

Q. Next I'll draw your attention to the Planning Board15

minutes that's Exhibit -- I'll come back to that line of16

questioning.17

MR. JUSTUS:  Are you withdrawing the18

question at this time?19

MR. WARD:  Yes, I am.20

Q. Mr. Quan, do you currently allow users of the range to21

shoot semi-automatic weapons?  22

A. Yes, sir. 23

Q. Do you agree that's different than what Mr. Farrow24

allowed?25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528

Page 71 of 295



Appeal No. A20-10 (8/11/20) 66

A. No, sir, I do not agree with that.1

Q. And didn't you just testify that you used rifles as well2

as semi-automatic weapon? 3

MR. CECIL:  With all due respect,4

Counsel, rifle could be a semi-automatic weapon. 5

This is not a place to judge, I'll point that out. 6

But continue with your questioning at this time.7

Q. Do you allow AK-47s on your property with silencers?8

A. No, sir.  There's never been an AK-47 fired on my range. 9

Q. I'd like to introduce into evidence Impeachment Exhibit10

1 for the record.  For the court reporter, this is a11

picture showing two men --12

MR. JUSTUS:  Mr. Chairman, it would be13

helpful for the purposes of a big long objection if14

we'd get the exhibit first and let us look at it15

before handing it out.  16

MR. CECIL:  And no questions until you17

hand it out.18

(Appellant Exhibit 1 is distributed.)19

MR. CECIL:  Proceed, Counselor.20

Q. (Inaudible)21

COURT REPORTER:  I cannot hear him.22

MR. CECIL:  She can't hear you, and also23

will you repeat the question in regards to you're24

saying an AK-47?25
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MR. WARD:  Yes.  The prior question was1

do you allow AK-47s for use on the property with2

silencers, and I believe his response was no.3

A. That is correct.  I do not allow the use of AK-47s.  4

MR. CECIL:  What do you see in the photo?5

A. These two rifles are AR-15 rifles, sir.  These are6

AR-15s, and they are known as firearms. 7

MR. CECIL:  Counsel, do you intend to8

admit this into evidence and the photo shows9

AK-47s, and I even know these are not AK-47s.  10

These are AR-15s, Counselor.  So this is not an11

impeachment exhibit and won't be admitted into12

evidence unless you want to admit it into evidence13

that he was telling the truth.14

MR. FOX:  I think that it's important for15

the Board that it's received as an impeachment16

testimony and the Board can prescribe the weight to17

give it.18

A. I am an NRA-certified range safety officer.  I teach19

people the safe use of firearms and the proper use of20

firearms.  In doing so I have to know the multiple types21

of firearms.  I'm not saying I'm an expert at it, but I22

do know the job that I do I actually carry a firearm for23

a living.  I'm not at liberty to discuss in public due24

to security matters exactly what I do.  I apologize for25
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that, this being an open forum.  Being the subject1

matter of expert, I do know the difference between an2

AK-47 and an AR-15.3

MR. CECIL:  Counsel, do you still want to4

admit this photo in as an impeachment photo now5

that you know what the photo shows?6

MR. WARD:  I will withdraw it.7

MR. CECIL:  Okay, so it will not be8

admitted into evidence.  9

Q. Mr. Quan, you just stated that you're a firearms expert. 10

When did you first receive your NRA certification?11

COURT REPORTER:  I cannot hear him.12

Q. Mr. Quan, when did you first receive your NRA13

certification?14

A. It was around 10 years ago.  I don't have the document15

with me. 16

Q. And is your NRA certification still valid?17

A. Not at this time it is not.  I did not renew it.18

Q. Do you know when your certification lapsed?19

A. About a year ago, sir.20

MR. WARD:  I will distribute my Exhibit 221

prior to asking a question.22

Q. I'd like to draw your attention to the fact that the NRA23

supreme program specialist (inaudible).  These should be24

taken together.  This correspondence from the NRA25
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supreme program specialist says that you were first1

certified in 2012, which is about the time you erected2

that first berm, and then the certification has lapsed3

and not been renewed since 2014 by declaration4

(inaudible) in which your certification has lapsed5

(inaudible), is that correct?6

A. At this time I am not a legitimate NRA instructor7

because I did not renew my renewal on the shooting8

range. 9

Q. And Mr. Quan, there is a tree stand on your property10

that Mr. Simoneau noted on his May 22nd visit was in a11

conservation area.  Have you ever shot from the tree12

stand?13

A. Yes, sir, prior to the easement to the (inaudible) being14

sold.  It's not really a freestanding, it's scaffolding. 15

That was definitely used for a 100 yard site.  When the16

property was sold and that that actually owns that17

property, the scaffolding, which you call a tree stand18

was abandoned and replaced.  It has not been used.  19

Q. So what year was that conservation?20

A. I don't have that with me right now, sir.  Actually I21

may have it back in some of my notes.  22

Q. Did you erect that tree stand?23

A. Yes, sir. 24

Q. And you said that the stand was for siting a range 10025
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yards?1

A. It was mostly used to (inaudible), but we had a very bad2

coyote problem, and we used it basically to take care of3

some of the coyotes that were killing cats, and so it's4

a pretty good little area there to find coyotes.5

Q. You were in the military, is that correct?6

A. Yes, sir.  Served from 1980 to 1986 United States Marine7

Corp.  Following that, engineer.  After that I served in8

the South Carolina State Guard.  I retired a First9

Sergeant military division.10

Q. Were you aware when you purchased your property from 11

Mr. Farrow there was a deed restriction on the type of12

use?13

MR. JUSTUS:  Objection to this line of14

questioning.  15

MR. CECIL:  I think it's facts not in16

evidence.  Have you got any evidence about this17

deed restriction?18

MR. WARD:  Exhibit 3 of the19

administrative record on the deed itself it says: 20

All such valid and enforceable easements,21

conditions and restrictions as may appear of record22

and the lien of ad valorem taxes for the current23

year which Grantee assumes and agrees to pay.  The24

chain of title to the property in Exhibit 125
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previously showed that there was a conditional use1

that the property is to use residential or farming2

uses only.  3

MR. CECIL:  You're not offering this into4

evidence, are you, or are you just repeating it?5

MR. WARD:  I'm merely asking if he was6

aware of the title and deed restriction.7

MR. CECIL:  What violation?8

MR. WARD:  For the firing range.  9

MR. CECIL:  Is there an objection?10

MR. JUSTUS:  Yes.  This goes back to the11

line of questioning that this deals with12

nonconforming rights based on the Zoning Ordinance13

of the Town, not on private restrictions.  Mr. Ward14

is not even indicating any testimony or facts that15

Mr. Ward has the right to enforce the private deed16

restriction that might exist back in 1980, so it17

has no materiality to this proceeding.  18

MR. CECIL:  Your objection is overruled19

-- I mean sustained, sorry.  We've been going back20

and forth.  The objection is sustained.  And it has21

been discussed before regarding the same issue.  22

Q. Mr. Quan, do you teach concealed carry weapons courses?23

A. I'm sorry, I didn't hear you.24

Q. Do you teach concealed carry weapons courses? 25
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A. No, sir, not this time. 1

Q. When did you stop teaching concealed carry weapons2

courses? 3

A. I do not teach concealed carry.  Personally I do not4

teach it. 5

Q. How many instructors come out and use your range?  6

A. Approximately two to three instructors.  7

Q. Isn't it true that you told Det. Wade in his August 20208

visit that there was only one other instructor at the9

shooting range?10

A. At that time there was only one instructor.  11

Q. So you can see that over the last few months there were12

no other instructors?  13

A. I'm sorry? 14

Q. So you can see that over the last few months there have15

been no other instructors?16

A. No, there's just been the two instructors in the last17

three months, two instructors.  18

Q. And can you name those two instructors for the record,19

please?  20

A. Yes, sir.  Officer Rob Austin.  And they may not be the21

same officer.  And Officer Rojas.  I'm not sure if he's22

still here or not.23

Q. Does Mr. Rojas operate under a commercial entity name or24

is it just he's at the gun range?25
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A. I'm not privy to that information, sir. 1

Q. Does Mr. Robin Austin (inaudible).2

A. I think that's correct, yes, sir. 3

Q. And are you familiar with Zumbi, LLC?  4

A. I am not, sir.5

MR. WARD:  I'd like to introduce a new6

exhibit and it's just one.  I apologize I don't7

have multiple copies.  8

Q. This is Appellant's Number 1 for the record.  This is a9

picture of --10

MR. CECIL:  Counsel, you have to11

understand, this is his case that he's presenting12

now, so you're asking what type of -- you're trying13

to do rebuttal questions, impeachment, what are you14

trying at this time with your questions?15

MR. WARD:  I'm establishing there has16

been a substantial change in use in the last two17

months, and that's expansion of use (inaudible) may18

no longer be applicable when at the beginning it19

states it is not prior expansion of use.  It's a20

picture of Mr. Quan --21

MR. CECIL:  I think you need to show that22

the exhibit will be --23

MR. JUSTUS:  Object.24

MR. CECIL:  -- in the relevancy.25
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MR. JUSTUS:  Objection.  He would have to1

identify the exhibit, which I'm assuming Mr. Ward2

was going to do, but let me clarify one thing, and3

this is mentioned in the staff report.  The4

nonconforming determinations made by the Zoning5

Department is based on the Town's Zoning Ordinance. 6

In addition to that, the Town indicated that they7

were precluded from enforcing the Firearm Ordinance8

because it states that that Firearm Ordinance is a9

general police power ordinance.  It's not part of10

the zoning code.  11

So I've already -- we've actually had12

this discussion with Mr. Ward with Board's counsel,13

that the Board is not set up to determine anything14

related to the state statute or anything related to15

the Firearm Ordinance because that's a police power16

ordinance and this Board only deals with zoning17

ordinances.  So if Mr. Ward wants to ask questions18

about has the use expanded, that is a zoning19

question, and so I just want to clarify that.  That20

was pointed out to the Board in the staff report,21

the first page of the staff report. 22

MR. WARD:  I would agree that would be an23

expansion of use, that that would be more24

appropriate, number one, it goes to multiples25
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included in the structure that Mr. Quan just1

indicated he didn't know and that in this picture2

Mr. Quan is saying he didn't know this group,3

Zumbi, LLC, that has training course on his4

property. 5

MR. FOX:  Mr. Ward, for purposes of the6

exhibit, this is still Mr. Quan's direct testimony7

and you will have the opportunity to introduce that8

as part of your testimony so you may want withhold9

that.  But if your question is with regards to 10

Mr. Quan about the nature of that and what that11

depicts you can certainly ask questions of that.12

MR. WARD:  I'll save it for my case in13

chief, but I do have two other questions briefly.  14

MR. CECIL:  Are you withdrawing that?  15

MR. FOX:  The exhibit.16

MR. JUSTUS:  Well, I would ask that the17

Board disregard what Mr. Ward was testifying to18

because he's testifying about some document that's19

not been admitted into evidence.  I certainly think20

he could have asked Mr. Quan about the exhibit but21

for his unilateral statements, the Mr. Ward's22

unilateral statements of what this is I think it's23

not appropriate at this time because there's no24

foundation for that.25
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MR. CECIL:  I agree.  He will bring it up1

at a later time.2

MR. FOX:  And Mr. Ward, still for the3

record would you like to reserve the right to4

develop -- the right to lay the proper foundation?5

MR. WARD:  I'd like to ask two additional6

questions of Mr. Quan.7

BY MR. WARD:8

Q. It's your assertion that this range has been there for a9

very, very long time.  Can you explain why it is not10

registered on the North Carolina Wildlife database since11

it has been in existence for a long period of time?12

A. Because it is not a commercial use property.  You don't13

register lands with Wildlife unless you want people to14

come that you do not know and that you cannot verify15

their backgrounds.  It's not a commercial use.  I just16

do not let anybody shoot on this range.  It's not open17

to the general public, sir.  That's why it's not18

registered.  It's a private skill shooting range.  19

Q. Are you aware that the database is actually maintained20

by the North Carolina Wildlife Division an (inaudible)21

public and private (inaudible)?22

A. I was not aware of that part of what you just said about23

public and private because it is a private, and anybody24

-- I do not have to register -- to my knowledge I do not25
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have to register with them. 1

Q. You were previously affiliated with the NRA.  Are you2

aware that your name does not show up on the NRA3

database of it either?4

A. The NRA will not -- they do not -- how do I explain? 5

They're not going to go out and say this range is good6

and safe.  The NRA, they will have their senior officers7

to make range recommendations to safety improvements. 8

As far as the NRA goes, they're not going to certify a9

range because it's completed NRA under liability.  This10

is a private sport shooting range.  The NRA has nothing11

to do with the range.  So like I said, they will come12

out and make recommendations for safety improvements and13

that's about it.  You know, as far as putting a stamp of14

approval on, no, sir they don't do that. 15

Q. So is your testimony that the NRA does not maintain a16

database of NRA-affiliated ranges, is that correct?17

A. I don't understand that question.18

Q. Let me ask it --19

A. The database -- yeah, because it's just a private sport20

shooting range, sir, it's not on the database.21

Q. Mr. Quan, this is a document I'd like to introduce from22

the NRA.  Can you please tell us for the record what you23

see listed here in the key section?24

MR. CECIL:  Would you show it to Counsel,25
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please?1

MR. JUSTUS:  I'm going to object to the2

relevancy of this.  Is this -- I'm not sure how3

this is getting at any of the questions that was4

before this body, whether or not the NRA has5

somehow endorsed or acknowledged this particular6

gun range.  I don't know how this exhibit is7

material. 8

MR. CECIL:  What is the purpose of this9

line of questioning?10

MR. WARD:  It gets to the question of the11

assertion that this range has been in operation12

since 1988, yet despite the long tenure it has not13

been on this database, it did not appear on the NRA14

database.  It calls into question the veracity of15

Mr. Quan's assertion that (inaudible).  There is no16

evidence or any outside parties that will state to17

verify or support the claim that the range is in18

existence.  19

MR. JUSTUS:  Mr. Chairman, I would20

respectfully ask the witness to set the foundation21

for what the NRA does and how they go about22

determining what they put on a map so that there is23

at least a foundation.  To determine whether the24

absence of information is relevant there's no25
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foundation at all for this matter.  1

MR. CECIL:  You're asking counsel to do2

it, not the witness?3

MR. JUSTUS:  I'm asking the counsel to4

establish that foundation.5

MR. CECIL:  That's what I'm saying.  You6

said witness so you meant counsel?7

MR. JUSTUS:  I mean for Counsel to8

establish that foundation.  9

MR. CECIL:  I agree, there is no10

foundation because time in regards to the basis of11

his question. 12

(To Mr. Ward) If you can establish it13

then you can ask it.14

MR. WARD:  I don't know how to ask the15

question.  (Inaudible)  I have no further16

questions.17

MR. CECIL:  Counsel, do you have any18

questions? 19

MR. JUSTUS:  I do.  20

EXAMINATION BY MR. JUSTUS21

Q. Mr. Quan, during Mr. Farrow's ownership of the property22

did you shoot out there?  23

A. When I was home on leave from the Marine Corps in 198024

-- around 1981-82 we did go down to where the existing25
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range is and we shot that way actually single shot, and1

we were actually (inaudible). 2

Q. All right.  So at the time that you visited the property3

in the early '80s, in terms of the land that constitute4

the firing range can you describe that land and compare5

it to today's land that you're using? 6

A. It is the same range that Mr. Farrow's building's at.  I7

bought the place; I could build it, and his dad8

originally bought it.  His dad saw a natural place to9

safely shoot firearms, and that's why he established10

that area there.  And that's where we would go.  And11

when we would shoot center-fire rifles or handguns and12

stuff, that's where we would go to shoot because it was13

a naturally safe place to shoot guns.  And it's actually14

in the same area, it's exactly the same place.  15

If you look at that picture there behind the wooden16

structure it's a natural berm that goes up over 40 feet17

high.  It's over half a mile thick and it goes all the18

way to Beatties Ford Road, but it's just a natural safe19

shooting area and that's why Mr. Farrow established20

that.  He was a pretty good guy to be around and for him21

to say -- and may I add, since 1999 I never had a single22

accident on my range.  I never had a errant bullet ever23

leave my range.  24

Q. So then you were looking at a photograph that is from25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528

Page 86 of 295



Appeal No. A20-10 (8/11/20) 81

the Town's PowerPoint presentation and --1

MR. FOX:  Can you reference the specific2

exhibit?3

MR. JUSTUS:  Yes.4

Q. So from Exhibit 23 you were just looking up at a stream5

at a photograph, and that is in Exhibit 23 it's on the6

first page of Exhibit 23.  It's the May 22, 2020 site7

visit summary, and in the photograph there is the first8

picture that's shown.  So this is important to9

understand, can you speak up if you move away from the10

microphone?11

A. Oh, yeah.12

Q. All right.  If you would, just over on that screen turn13

it a little bit?  Turn it toward the Board.  14

MR. FOX:  And you can also follow that in15

Exhibit 23 as well.16

Q. All right, using Exhibit 23 photograph number 1, the17

first photograph on there.  Walk the Board through what18

was there in the early '80s when you were out there19

shooting on Mr. Farrow's property and just walk us20

through the time when you've been out there and during21

your tenure of the land that's being used for firing --22

for gun range purposes. 23

A. Can y'all hear me okay?  When I first started entering24

the range with Mr. Farrow on it, the existing range was25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528

Page 87 of 295



Appeal No. A20-10 (8/11/20) 82

approximately from here to this area (indicating), and1

it was a natural berm.  From the ground level here, and2

you can't see it due to the trees, there's a -- I'm3

sorry about my shoulder, I just had some surgery --4

there's a natural berm that is approximately 20 feet5

high here.  (Indicates.) 6

During the progression of it, what I did for safety7

enhancement improvements to make it safer after I8

purchased the property, I actually condensed the range9

in.  I built an additional side berm here, which the10

ground has been turned to get rid of the weeds and11

stuff.  That berm there has been turned for the weeds. 12

I actually pushed dirt up here.  That's why there's no13

grass here.  If anybody shot on the firing range you14

know you've got to turn the dirt.  And then I built a15

structure on this side to contain any errant bullets. 16

Also I constructed this berm right here.  All this was17

confined in.  The original shooting range actually18

extended.  19

By the way, this points -- this is going towards20

Beatties Ford Road.  Arrington subdivision is that way. 21

My rounds are going inside these berms.  They're not22

going nowhere near Arrington.  But the original range23

actually extended over 100 yards back to the creek. 24

When the creek was sold several years ago I was no25
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longer able to use the creek anymore, so now the actual1

range has condensed.  It's around 70 yards.  Did I2

explain it okay?  3

Q. Yes, sir.  What is the height of the -- within the4

wooden structure what is the height of the seating in5

the wooden structure?  6

A. These are telephone poles.  I actually had a couple Navy7

SEALs, they're good at picking up telephone poles.  They8

helped me pick these up, and these are on telephone9

poles.  It's approximately 14 feet high to the top of10

this right here, sir.11

Q. Those are my questions.  12

MR. CECIL:  Any rebuttal?  Rebuttal is13

based on the questions asked by Counsel.14

MR. WARD:  Yes, sir, I understand.15

REBUTTAL EXAMINATION BY WARD16

Q. Mr. Quan, you just stated that I believe you shot -- you17

previously stated that you shot on the property in18

1981-1982, is that correct? 19

A. Yes, sir. 20

MR. CECIL:  Mr. Quan, do you want to come21

back up to the microphone, please?  Thank you.22

Q. Was that the first time you had ever shot on the23

property?  24

A. It's been so long ago.  I know when I came home on leave25
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and when we came home on leave we did a lot of stuff.  I1

can't tell you any basic time, sir, at this time, I'm2

sorry. 3

Q. And you also stated that Mr. William Farrow's father was4

the one who owned the land, is that correct? 5

A. Mr. Farrow originally bought the property and then Billy6

lived there.  When his father died Mister Billy7

inherited the property from him. 8

Q. So when you appeared before the Planning Board in9

February 24, 2013, and this is taken from about six10

pages in, about three-quarters of the way down, you11

indicated to the Planning Board members the range is in12

the same place it has been since 1974.  Wasn't that13

prior to Mr. Farrow's acquisition of the property?  14

A. I'm not sure when he got the property.  15

Q. I thought you said 1984, and it's in the administrative16

record.  (Inaudible)17

MR. CECIL:  Counsel, with all due respect18

you're going over the same testimony.19

Q. No further questions.  20

MR. JUSTUS:  No questions.  21

MR. CECIL:  No questions?  Do you have22

anything else you'd like to say?23

MR. QUAN:  I hope not. 24

MR. CECIL:  Do you want to break protocol25
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and ask questions of you at this time while he's1

there?  I think we should.2

MR. JACOBSON:  I would love to.3

MR. CECIL:  Okay.  Mr. Jacobson?4

EXAMINATION BY THE BOARD5

BY MR. JACOBSON:6

Q. Do you charge people to use the range?  7

A. Absolutely not, sir. 8

Q. So there's no fee for anybody to use the range?  9

A. Not to use the range, sir.  (Inaudible)10

Q. All right.  Do you derive any revenue from the range?  11

A. No, sir, not from the range, not at all.  12

Q. Okay, I'm trying not to get into semantics.  So you13

charge for classes held at the range?  14

A. No, sir, not at the range.  I may teach classes in15

Houston, Texas.  I may teach classes in Charlotte.  I16

may get a bushel of corn for my payment.  It varies,17

sir. 18

Q. So there is no revenue attached to the range that's19

coming in?20

A. That is correct, absolutely. 21

Q. And there is no --22

A. It's not a commercial business.23

Q. And there is no commercial business so there is no tax24

returns?  25
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A. No, sir, it is not a commercial business and I do not1

charge for the use of the range, sir.2

Q. Do you have an insurance policy on the range?3

A. I have my homeowners insurance and my NRA insurance.  4

Q. And do they -- is there a rider on them that accepts5

that you have a range?  Does the insurance policy know6

that you operate a range?7

A. The policy that I have, it covers the NRA instructor,8

which is probably not covering them now because I didn't9

renew my instructorship.  It lapsed a couple years ago. 10

But it covers an NRA instructor wherever he instructs. 11

He may go to several different ranges, and that's the12

coverage, sir. 13

Q. How long have you carried that insurance that covers the14

range? 15

A. Approximately 10 or 11 years now.  I'd have to look at16

it. 17

Q. So that would go back to approximately 2010, 2009.  So18

you carried no insurance on the range when you first19

started operating?  20

A. Yes, sir, that's a true statement. 21

Q. Okay.  Thank you. 22

MR. CECIL:  Any other questions at this23

time?24

BY MR. GENEBACHER:25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528

Page 92 of 295



Appeal No. A20-10 (8/11/20) 87

Q. (Inaudible)1

COURT REPORTER:  Can you pull the2

microphone closer? 3

Q. We've spent a lot of time looking at paragraph E there4

at the bottom, and it's been stressed many times from5

both sides what has been the most substantial change in6

use.  So what I'm hearing is you shot there yourself in7

the early '80s, and after today -- it's a gun range, is8

that right?9

A. Yes, sir.10

Q. And it's still a gun range today?  11

A. Yes, sir. 12

Q. So there's been no change in use.  Its use is the same13

thing today as it was back in the '80s?  14

A. That's correct, sir. 15

Q. That's all I have.16

MR. WARD:  Mr. Chairman, can I ask two17

follow-up questions in response to the testimony18

with regard to the Board's questions?19

MR. FOX:  See if the Board is finished20

asking questions.21

MR. CECIL:  Yes, after we're done at this22

time but we have some other questions later.  Is23

there any more questions at this time?24

MR. LOUCKS:  I've got questions for Jack. 25
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I don't have any questions for Mr. Quan.1

MR. CECIL:  Okay, that'll come up after. 2

Okay, Mr. Ward.3

REBUTTAL EXAMINATION BY MR. WARD4

Q. Mr. Quan, you stated there was no compensation for the5

use of the range.  Do you collect the range maintenance6

fee from shooters on the range?  7

A. No, sir. 8

Q. Are you aware that the companies using the range charge,9

that they charge a per-person fee payable in cash?10

A. Can you state that again?  I didn't hear you.11

Q. Are you aware that the companies using your range are12

charging a per-person range maintenance fee payable in13

cash? 14

A. No, sir, I'm not aware. 15

Q. There's an exhibit that I would like to introduce that I16

believe was previously circulated to the Town and17

introduced into evidence, and this is a photo which will18

show the company who advertises using your range and it19

goes into (inaudible) as a shooting range and charging20

them a -- I assume (inaudible), it seems to contradict21

your testimony that your testimony on (inaudible).22

MR. JUSTUS:  Mr. Chairman, with all due23

respect, I would ask that statement be disregarded. 24

Again, if Mr. Ward wants to offer up an exhibit for25
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impeachment purposes certainly he could on his1

direct case.  If he wants to call Mr. Quan and see2

if he can identify an exhibit he can, but just to3

sit here and state this is what this document is4

going to show, there's no foundation for that.  5

MR. CECIL:  I agree.  Your objection is6

sustained.  7

(To Mr. Ward) I know you want to bring8

that photo in, but you're referring to companies9

and I don't -- there's no foundation of anything10

that these people or companies or individuals. 11

What are you trying to establish in that regard?  12

MR. WARD:  I'm trying to establish that13

these are not (inaudible) -- Mr. Quan's testimony14

the individual instructor for two courses.  These15

are outside registered LLCs that advertise the use16

of his property and they recruit their own17

students, do their own advertising, say they are18

not (inaudible) Mr. Quan despite his assertion that19

each person that comes onto his range, but it also20

charges a range maintenance fee despite his21

assertion that he doesn't collect any revenue in22

his operation. 23

MR. CECIL:  Well, you're going to have to24

establish that you're not here to impeach him,25
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because he says he does not get any revenue from. 1

It's the third parties who are getting the revenue. 2

Are you trying to establish that Mr. Quan is3

getting something from that revenue?  And if you4

are, you're going to have to establish that. 5

You're going to have to lay the foundation, and6

with all due respect have some witness indicate7

same to satisfy me.8

MR. WARD:  (Inaudible)9

MR. CECIL:  That's fine.10

MR. JUSTUS:  And there's going to be a11

problem with hearsay unless it's Mr. Quan's12

information he's putting out to the public.  If13

it's some third-party putting out information he's14

going to have to have somebody testify directly15

that that is information they have put out,16

otherwise it's going to be hearsay.17

MR. CECIL:  Maybe you should ask him18

directly if he knows.  It's been asked and19

answered, hasn't it?20

MR. WARD:  He claims he doesn't know the 21

LLCs using his shooting range so (inaudible).  He's22

already testified he doesn't know them. 23

MR. CECIL:  Well, your case in chief, if24

you want to rebut him based on the photo and25
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establish that photo shows that he actually knows1

this company, I mean, you'll have to do so, but I2

don't think so at this time.  You still have the3

opportunity to.  Is that it, Counsel, that's it?  4

MR. WARD:  That's it.5

MR. CECIL:  Any more questions from the6

Board at this time?  Counsel? 7

(No further questions.)8

MR. QUAN:  Appreciate it.9

MR. CECIL:  All right.  So now we're10

going to go -- do you have anything else to11

present, other persons in favor of this12

application? 13

MR. WARD:  I'd like to call Tyler14

Steczynski as my soul witness. 15

(Tyler Steczynski comes to the microphone.)16

MR. CECIL:  Hello, sir.  You have made17

the attestation?18

MR. STECZYNSKI:  Yes, I did.19

MR. CECIL:  Have you signed?20

MR. STECZYNSKI:  Not yet.21

MR. CECIL:  Okay, if you will do so,22

please.  You can do it after your testimony.23

DIRECT EXAMINATION BY MR. WARD24

Q. Tyler, have you done any research into Mr. Quan's range25
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and its operations?  1

A. Yes. 2

Q. And did that research consist of online searches?  3

A. Yes. 4

Q. And what did those searches reveal?5

MR. JUSTUS:  Objection.  He's going to6

have to be more specific about laying a foundation. 7

He's jumping to conclusions.  He's going to have to8

be more foundational.9

MR. WARD:  I will rephrase.10

MR. CECIL:  I agree.11

Q. Mr. Steczynski --12

A. Tyler.13

Q. Okay.14

MR. CECIL:  Oh, yes, he hasn't done so. 15

We know who he is but he needs to introduce16

himself.17

A. My name is Tyler Steczynski.  I'm one of the Arrington18

residents.19

MR. CECIL:  What is your address?20

A. 8029 Barnette Crest Drive, Huntersville, North Carolina. 21

I've got a home that's 275 feet away from the gun range.22

MR. CECIL:  Thank you.23

A. Yes, sir. 24

Q. Tyler, in the course of your online research did you25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528

Page 98 of 295



Appeal No. A20-10 (8/11/20) 93

look at any Instagram pages?1

A. Yes. 2

Q. And did those Instagram pictures contain any pictures of3

Mr. Quan's range?  4

A. Yes. 5

Q. Did those pictures include evidence of having6

instructors on his range?7

A. Yes. 8

Q. Was one of those entities that you observed Zumbi, LLC?  9

A. Yes. 10

Q. And was one of those entities Shoot2Win Charlotte?11

A. Yes. 12

Q. And was one of those entities Reactive Solutions, LLC?  13

A. Yes. 14

Q. And did you see videos in addition to photos of those15

entities posted on Instagram?  16

A. Yes. 17

Q. Did you see any advertisements for those entities with18

the Instagram photos?  19

A. Yes, both on the Shoot2Win and the Zumbi, LLC. 20

Q. And were those advertisements in relation to Mr. Quan's21

range, Broken Arrow Training?  22

A. Yes.  It said that the range was the location --23

MR. JUSTUS:  Mr. Chairman, under the Best24

Evidence Rule, if he's referring to an actual25
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document that he can present that says what he1

wants to say it says, then he should make that2

available.  We can then attest to whether or not he3

has the sufficient foundation to establish its4

authenticity.  If he's just rattling off what he's5

seen rather than showing us what he has 6

documented, most likely --7

MR. CECIL:  Is this based on a photo or a8

document?9

A. There is -- well, it's several Instagram advertisements. 10

One is a flyer and then there's other (inaudible) on11

radio specifically for a shooting range. 12

MR. CECIL:  So this is not for Mr.13

Quan's, is it? 14

A. No, they're (inaudible) businesses.15

MR. CECIL:  Counsel, can you tell me what16

the relevancy is then, because this is not for 17

Mr. Quan?18

BY MR. WARD:19

Q. Those advertisements specifically name Broken Arrow, do20

they not?21

A. Yes. 22

Q. If I were to show you that picture today would you be23

able to identify it for the record? 24

A. Yes. 25
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Q. Tyler, is this a depiction of the image as you saw it on1

Instagram?  (Indicates.) 2

A. This is either from the (inaudible) or from the where I3

would have seen this where it specifically stated Broken4

Arrow Training as you can see, and there is the ad. 5

MR. JUSTUS:  I object.  Does it say6

Broken Arrow on that?  7

A. Yes, it does.  8

MR. WARD:  Broken Arrow Training,9

Huntersville, North Carolina.10

MR. JUSTUS:  And is that a document -- I11

would object again.  Unless you have the author of12

that, this is by definition hearsay.  Unless you13

have the author of that or if you can get some14

witness here to testify that that is the substance15

of (inaudible), for me, this is hearsay.  16

MR. CECIL:  Can you authenticate that?17

MR. WARD:  What I can do is I could go on18

the website and pull up the actual image -- the19

publisher, it would be the website itself.  There's20

no way to evaluate who the specific author is, but21

the publisher will be the website in question. 22

(Inaudible)  I can show you the advertisements or23

we can go to Zumbi, LLC's website and I can show24

you the evidence there.25
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MR. CECIL:  I think he can testify,1

Counselor.  We're overruling the objection.  He can2

testify as to a specific document. 3

BY MR. WARD:  4

Q. Tyler, (inaudible) identity, do you recognize it as5

specifically the Broken Arrow Training in Huntersville,6

North Carolina?7

A. Correct.  8

Q. (Inaudible) the range maintenance fee?9

A. Yes, a $20 range maintenance fee collected on the day of10

training.11

Q. Was there any other fee referenced on that?12

A. There's the cost of the actual training itself.13

Q. You indicated that you had seen other advertisements14

online as well, including Instagram, is that correct? 15

A. That is correct. 16

Q. And one of the entities that you witnessed was Shoot2Win17

Charlotte?18

A. That is correct.  19

Q. If I were to show you a picture introduction of an20

advertisement from Instagram dated (inaudible).  Is that21

the photograph?  22

A. (Examines document.)  Yes. 23

MR. JUSTUS:  Mr. Chairman, I'll object to24

the relevancy of this.  Mr. Quan has already25
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testified that Mr. Quan doesn't receive1

compensation for his operation of this shooting2

range.  If someone, if another business off-site3

has a service that says -- and I'll give you a4

for-example.  If I was going to teach someone5

tennis lessons and I collected a fee and I went6

down to the public park and I played tennis and I7

collected a fee, that public park doesn't become a8

commercial park just because I collected a fee.  So9

he's talking about third parties, not Mr. Quan,10

apparently making money off their training.  It11

doesn't turn the property into a commercial12

business.13

MR. CECIL:  I agree, Counsel, but he's14

got the burden of proof.  He's going to have to15

establish it.  As it stands right now I see no16

nexus to Mr. Quan.  17

Counsel, are you going to try to18

establish that Mr. Quan has a relationship with19

these entities and is collecting a fee from them?20

MR. WARD:  Yes, sir.  Mr. Quan previously21

testified that he didn't know Zumbi, LLC, so this22

is (inaudible) with regard to any of this comes on23

to the (inaudible) advertising the range.  24

Q. Mr. Steczynski, have you seen any pictures in which25
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Zumbi, LLC and Mr. Quan appear together?1

A. I know it was specifically instructors, but I texted2

Zumbi, LLC those pictures (inaudible).3

Q. If I was to show you a picture of Mr. Quan with Zumbi,4

LLC close together, do you (inaudible)?5

A. Yes. 6

Q. Have you ever seen this photo in the course of your7

Instagram review?  8

A. Yes, I have.  9

Q. And how do you know that Mr. Quan is in the picture?  10

A. Just because of the research I've done.  11

Q. Can you point him out on that picture?  12

A. Yes.  He's the one in the hat (inaudible).13

MR. CECIL:  Everyone's got a hat so --14

A. Oh, I'm sorry.  (Indicates.) 15

Q. So to summarize, you saw an advertisement from Zumbi,16

LLC indicating they were holding a course on Mr. Quan's17

range and you subsequently saw the photo of Zumbi, LLC18

with Mr. Quan on the range, is that correct?  19

A. That is correct.20

Q. And you also agree that there was a fee charged for the21

course and the second fee connected to that for the22

range maintenance fee, is that correct?  23

A. That is correct.24

Q. Thank you.  25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528

Page 104 of 295



Appeal No. A20-10 (8/11/20) 99

MR. JUSTUS:  May I ask a question?1

MR. CECIL:  No, you can't.  You can hold2

it and then ask, but he will be asking questions.3

Q. Mr. Steczynski, do you -- have you seen similar pictures4

of Shoot2Win Charlotte at Mr. Quan's range?5

A. Yes. 6

Q. If I were to show you one of those pictures on the7

Instagram page would you be able to recognize him?8

A. Yes. 9

MR. WARD:  I would like to introduce this10

exhibit, and I have not been numbering these, so I11

apologize.12

(Mr. Ward shows a document to the witness.)13

Q. Mr. Steczynski, is this a picture that you have seen14

yourself on Instagram?  15

A. This is one of many.  16

Q. And this is the posted by Shoot2Win Charlotte, is that17

correct?  18

A. That is correct.19

Q. And is Mr. Quan depicted in this picture?  20

A. Yes. 21

Q. Can you identify him for the record, please, sir?  22

A. Front and center. 23

Q. And is there -- for the record, does it designate the24

location that this picture was taken?  25
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A. Well, based on the column on the right-hand side it1

would have been at a private, quote, location. 2

Q. Is there any reason you would believe that this picture3

was taken on Mr. Quan's range specifically?  4

A. Yes. 5

Q. What about this picture makes you certain that it's on6

his property?  7

A. The crossfit (inaudible) at the back of the photo,8

something about deed restrictions on this property. 9

Q. Thank you.  10

COURT REPORTER:  I'm sorry to interrupt,11

but can I ask to please be sure the witness faces12

the microphone, not counsel?13

THE WITNESS:  Okay.  Yes, ma'am.14

MR. WARD:  Mr. Chair, what is the15

procedure for video?  You mentioned previous to the16

process that monitors would be available for17

presenting evidence.  How would the Board handle18

that?  I can play a variation on my cable. 19

MR. CECIL:  Do you need to review it20

before --21

MR. JUSTUS:  Well, I'm not sure.22

MR. CECIL:  He's going to show a video. 23

I have no idea what it is.24

MR. JUSTUS:  I have no idea.25
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MR. KLUTTZ:  If I could ask a question,1

so is the relevance that this data to prove that2

there are (inaudible) firearms instructors?3

MR. WARD:  No, sir, the relevance of the4

video is to prove that both these entities and5

others in the video are actively marketing for the6

use of Mr. Quan's range and there are students on7

Mr. Quan's range for a fee.  In some of the videos8

you will see as Mr. Quan instructing students as to9

(inaudible), all of which goes to the substantial10

change of use from a private range where Mr. Farrow11

was shooting by himself with a friend versus the12

use today, which is multiple commercial groups13

including their own suites and using Mr. Quan's14

range to share courses for a fee. 15

MR. FOX:  The question for the Board is16

whether or not evidence of a change in use is17

appropriate, the issue is whether or not the18

nonconforming use, specific or valid use, or has19

been expanded or not.20

MR. JUSTUS:  Mr. Chairman, at this point21

in time we have to get some foundation of how the22

video was created, whether it's a compilation of23

things that his witness put together or if it was24

something Mr. Quan created.  We just have to have a25
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foundation for it.  1

MR. FOX:  We do have to have a2

foundation.3

MR. CECIL:  Yes, as to who took it, when4

it was taken, how it was taken, and the relevancy5

to the issue.  As I understand, he's trying to6

establish that Mr. Quan knows these people and he's7

letting them use his facilities, but then you were8

questioning him whether he was getting a fee.  So9

I'm trying to tie this together.  He says he's not10

getting a fee, but you have not established that he11

is getting a fee, so I'm trying to figure --12

establish all this and put it together, the13

relevancy of it, in regards to Mr. Quan and the14

fee.  15

MR. WARD:  Mr. Chairman, it goes to the16

issue of Mr. Quan has indicated there is an17

expansion of the use and a change in character of18

the use where other registered groups bring19

(inaudible) to the range and therefore they are not20

being recognized by Mr. Quan.  He has no say in who21

is brought to the range as part of the sign-up for22

the courses because he says he doesn't teach those23

courses -- (inaudible).  In addition, the fees are24

all payable in cash, so of course he will say he25
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doesn't collect a fee because it's not traceable.  1

MR. CECIL:  I'm trying to ascertain, if2

you trying to say the substantial change is3

physical or is the substantial change because other4

people are using it; what are you trying to5

establish?  6

MR. WARD:  We previously discussed his7

expansion of boundaries.  This is going to the8

expansion of the type of use.  Mr. Simoneau on the9

administrative record provided (inaudible) because10

it was a private range not a commercial range, and11

I am now seeking to establish that it is very much12

a commercial range where there is commercial13

entities.  Some of them were registered with the14

Secretary of State some of them are not.  Our15

evidence is depicting them using his range.16

MR. CECIL:  You can proceed, but you're17

still going to have to lay the foundation for this18

video.19

MR. WARD:  I'm sorry?20

MR. CECIL:  You're still going to have to21

lay the foundation for this video and explain22

everything about it.23

MR. JUSTUS:  And I want to say, 24

Mr. Chairman, with all due respect we've had25
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several conversations between the lawyers about1

evidence, and the only thing I knew that was being2

kept in the dark was impeachment evidence.  We're3

trying to figure out what everybody's evidence was4

in advance of this hearing so we could try to speed5

this along, so I've not seen this video and was6

unaware of it completely.  7

MR. CECIL:  Normally you have to expose8

evidence that you are going to present prior to the9

hearing unless you're planning on using this as a10

rebuttal impeachment.  Is that what your purpose11

is? 12

MR. WARD:  Is there a measure about13

impeachment (inaudible) does it appear on his range14

in the video and that he doesn't collect fees, even15

though on the video they advertise for a fee for16

the course.  17

MR. CECIL:  Well, is it Mr. Quan18

advertising for the fee or is it a third party19

advertising for the fee?  That's where the20

relevancy comes in.  If you're trying to establish21

a rebuttal or an impeachment of Mr. Quan saying he22

does not receive a fee, will this video show him23

receiving the fee?24

MR. WARD:  Mr. Quan said that he doesn't25
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know these groups and yet he is on camera1

(inaudible) and that it was his testimony -- all2

the question of others not collecting fees3

(inaudible).  4

MR. CECIL:  As you know, he'll be able to5

clarify that and answer questions also.6

MR. JUSTUS:  And in terms of this witness7

saying this group is Zumbi, this witness saying8

this group is X, this witness is unable to say9

that.  He is not a direct witness with personal10

knowledge of this group.  And to your point, in11

terms -- if they have evidence that Mr. Quan was12

receiving money versus the third party receiving13

money, you know, that's the problem because we14

don't have this nexus you speak of.  This video is15

just going to be more of the same.  16

MR. CECIL:  We need some direct testimony17

that Mr. Quan is receiving a fee to rebut him.18

MR. JUSTUS:  And I will say, 19

Mr. Chairman, this photograph, at least the one20

photograph, the person that created the content is21

the room here that actually created the content.  22

MR. CECIL:  I can see it right there.  23

MR. JUSTUS:  Correct.  So to have this24

witness speculate what this all means is the25
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problem we're going down this road we're going down1

here. 2

MR. CECIL:  If we go this way I will3

swear him in and he can rebut this witness if4

necessary.  So if he has direct testimony in5

regards to this photo and can testify that Mr. Quan6

does or does not get a fee, then I will swear him7

in.  Do you want to do that?  I'm going to assume8

he is going to impeach your witness.  9

MR. WARD:  Mr. Chairman, you're asking us10

to prove a negative.  You're asking us to prove a11

transaction that's untraceable, and then you're12

asking me to call a witness who (inaudible).13

MR. JUSTUS:  Wait, how --14

MR. CECIL:  Whoa, Counsel, with all due15

respect how do you know that's what he's going to16

testify to, as he hasn't testified?  You're already17

impeaching this witness and we have no idea what18

he's going to say at this time, but he is here.  19

MR. FOX:  We may want to proceed.  How20

long is the video for?  21

MR. WARD:  30 seconds.22

MR. CECIL:  Counsel, do you have any23

objection to that?  You can have a rebuttal.  If24

you wish to call the witness, you can call the25
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witness and we'll swear him in.  After this video1

are you going to be asking a number of questions,2

because a number of us would like to take a break3

after the video?4

MR. WARD:  After the video -- (inaudible;5

away from microphone.) 6

Q. Mr. Steczynski, before I play this, have you ever seen7

this clip before?8

A. Yes.9

(Video is played.)10

MR. CECIL:  Okay, Counselor, who took11

that film?12

MR. WARD:  Instagram page for Shoot2Win13

Charlotte.14

COURT REPORTER:  Mr. Ward --15

MR. WARD:  Sorry, that that was on the16

Instagram page of Shoot2Win Charlotte and I --17

(inaudible). 18

MR. CECIL:  And what is it you were19

supposed to establish by that video?20

MR. WARD:   That video was taken on 21

Mr. Quan's range.  As you can see, the shooting22

gallery is still targeted in (inaudible)'s23

direction.24

MR. CECIL:  Okay, and what has that25
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established that Mr. Quan took a fee, because I1

thought that's what this whole basis of this line2

of questioning has to do with Mr. Quan here,3

rebutting Mr. Quan or trying to impeach Mr. Quan in4

regards to a fee, you're also saying that he stated5

he didn't know some of these entities.  So which6

one is it, that he's getting a fee that you're7

trying to rebuttal on, or that he knows these8

entities?9

MR. WARD:  This video doesn't10

specifically reference the fee but I think it does11

show that he knows the entity, that it was welcome12

on his property (inaudible), that he allowed them13

on the property.  14

MR. CECIL:  Well, Mr. Quan will be able15

to explain the situation at the time.  He'll be16

able to explain it and ask your own questions here.17

A. Yes, sir.  Zumbi, LLC is the one I explained where I saw18

the phrase maintenance fee.  I did not specifically see19

a maintenance fee for Shoot2Win, which is who is in20

attendance today, so I just wanted to clarify that, to21

what I testified to.22

MR. CECIL:  Okay, so the only one that23

you know of that charges a fee was Zumbi?24

A. Zumbi, LLC, I'll just use LLC.com. 25
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MR. CECIL:  Do you know that Mr. Quan has1

-- I'm going to ask the question, do you know that2

Mr. Quan common received any money at all from3

either of these entities?  Do you personally know?  4

A. I cannot personally prove that.  I can just see that it5

takes place at his range.  I saw the note maintenance6

fee.7

MR. CECIL:  I understand, but I don't8

think that's being questioned, but the question is9

do you have specific knowledge that Mr. Quan is10

obtaining a fee, which is the important part of11

this rebuttal and impeachment?  12

A. I cannot say that for sure.  13

MR. CECIL:  Thank you.  Are you done?  14

MR. FOX:  And does Mr. Justus have any15

questions or this witness?16

MR. JUSTUS:  I do.17

CROSS-EXAMINATION BY MR. JUSTUS18

Q. And I apologize to this witness.  How do you say your19

last name?20

A. Steczynski.21

Q. Can I call you Tyler?22

A. Yes, that's fine.23

Q. So you understand that the objective here is to only24

make a determination that the use of the property in25
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question was an environmentally sensitive use, correct?  1

A. I understand that the general (inaudible), but I don't2

know it to the extent that (inaudible) Counsel.3

Q. So you have been on your property and you've heard4

gunfire from this property, correct?  5

A. Yes, sir, I have. 6

Q. In hearing the gunfire can you distinguish gunfire that7

occurred where one of these companies, Zumbi or8

somebody, is being paid money distinguished from gunfire9

where nobody is being paid money at all?10

A. To answer your question, I can correlate the time frame11

and the date of the advertisement to when I started12

(inaudible) the shooting occurring, so I can't say I13

specifically saw the money but I know that (inaudible)14

at that time.15

Q. Does the exchange of money affect the noise at all?16

A. It does not. 17

Q. Does it affect the things that you complain of at all,18

the exchange of money?19

A. The fact that it's used as a --20

Q. The fact there's any exchange of money, does it affect21

the environment in any way, does it affect the off-site22

impacts of this use in any way?  23

A. Not that I'm aware of.  24

Q. Do you know if the money is actually exchanged on the25
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property versus off the property?  1

A. I have no opinion on that.  2

Q. So just for clarification, the exhibits you handed up,3

the photographs, Instagram, any link that says Mr. Quan4

received compensation?  5

A. It just states the range, the location, and then the6

range maintenance fee.7

Q. That's all.  8

EXAMINATION BY THE BOARD9

BY MR. KLUTTZ:10

Q. You're not on trial here, you know that, right?  11

A. I love public speaking, so.12

Q. Not me.  I think several things could be clarified here13

and a couple questions I have for you and maybe some of14

the other residents of Arrington subdivision, were any15

of you provided written exposure that there was a16

shooting range within 300 to 900 feet of your homes? 17

A. So there was the exhibit that I think I saw in earlier18

was not what we thought -- we did not get that prior to19

buying.  We were supposed to get it in a separate to let20

us know that we were specifically within 900 feet.  I21

did not see that, however, I do not believe that that22

changes the commercial nature of it by letting somebody23

use --24

Q. I'm not -- I just want to know if you got like the25
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disclosure.  Like I said you're not on trial, and I'm1

just trying to get through the weeds on this.  2

A. So we absolutely did not get a disclosure to that.3

Q. Is it safe to say that some residents of Arrington when4

they purchased their homes were given a written5

disclosure that said there is a private shooting range6

within 900 feet of the property?7

A. No, sir, there was not.  There was not.8

Q. Nobody got it, thank you.9

BY MR. CECIL:10

Q. What was it then that we showed -- what was that that11

was presented showing that there was a gun range?12

A. So are you referring to the exhibit I just referenced?13

Q. Yes.14

A. So that was stating that there is a shooting range15

referenced, and then you can see what's listed adjacent16

to it, which is what I would expect for Mr. Quan's17

property to be listed as because it's literally in my18

back yard.  So I reviewed that and I didn't see that.  I19

had zero indication to know that I was within 900 feet20

of the range, yeah.21

BY MR. KLUTTZ:22

Q. I know you answered my question, but I'm just going23

through the staff report, and I've looked at a lot of24

similar -- nothing similar to this but a lot of staff25
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reports, and I'm just trying to quantify what I'm1

reading is what I said.  If not, I apologize.  I think2

it's safe to say you guys live near a shooting range and3

it's closer than you want it to be, and I think we also4

can quantify that whether it's Shoot2Win or Zumbi or5

whatever, we've established that it's people shooting6

and we can't establish that Mr. Quan's getting paid a7

fee to shoot, and that's just -- I guess you could base8

what you think based upon what you've seen and you can9

hear some shooting stuff, but I think at the end of the10

day -- and in your research, I mean you put some good11

information out there that created, and somebody might12

say how do you not know if you're here in the middle of13

the picture.  14

I don't know Zumbi, and if I was the middle of the15

picture with all these guys I could just be in the16

picture with all those guys, and I don't know that17

there's a way -- I don't know if it's Shoot2Win.  All I18

know is it's people that show up and shoot.  19

Now, I understand that it's something that's20

jacking the Town, and the Town's counsel could determine21

if there's a change in use here, if it's a commercial22

use, but I think the information you provided has been23

good, I just don't think it proves that it's a24

commercial use.  I think it proves that -- and that's25
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why I say it puzzles me as to why there was no written1

disclosure, but it looks to me like this is very clearly2

stated, and I guess I'll have an opportunity to ask Jack3

later, the Town staff later, but it looks to me like4

it's very clearly stated that the developer shall5

provide written disclosure.  6

What we all know is that once a developer shows a7

home, there's a lot of different people so unless you8

were dealing with the developer, that's who actually9

built your house, it would be harder to say if I sold10

you my house in this neighborhood and the developer told11

me there's a shooting range that I don't see here where12

I'm obligated to tell you there's a shooting range.  I13

just see where whoever took the house and developed the14

property, so -- that being said you gave us a lot of15

good information, and I've got a few more questions.  16

MR. CECIL:  We'll defer your questions17

because we want to complete Counsel's.18

MR. FOX:  With all due respect, the19

applicant is still putting on his case, so we will20

allow the applicant to present his case.  21

MR. CECIL:  Have you completed your22

presentation?23

MR. WARD:  I have no other questions, but24

I do have another witness.  25
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MR. CECIL:  Well, let's see if -- we have1

-- Mr. Quan, do you have any questions of this2

witness?  3

MR. QUAN:  No, sir, I don't have any4

questions.  5

MR. CECIL:  Anyone else have any6

questions?7

(No questions.  The Witness steps down.)8

MR. CECIL:  All right, do you want to9

present your next witness then?10

(Toolie Sullivan moves to the microphone.)11

MR. CECIL:  Do you want to take a break?12

MR. KLUTTZ:  Yeah, I that's a good idea.13

MR. CECIL:  Well, she's already up here14

holding, literally.15

DIRECT EXAMINATION BY MR. WARD16

Q. Please state your name for the record.17

A. My name is Toolie Sullivan.18

MR. CECIL:  And where do you reside?19

A. I live at 10914 Greenfelt Avenue in Arrington.20

MR. CECIL:  All you have to do is take a21

deep breath.  Don't worry about us.  Everything22

will be okay.  You have counsel there.  And I'm23

also here to protect you. 24

Q. Toolie, there's been a lot of discussion about the25
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collections of fees.  Do you have any personal knowledge1

as to whether or not Mr. Quan actually collects a fee2

for use of his range?3

A. He told me when I went there to try to make peace and to4

find out the range schedule of the shooting so I could5

know when not to be home when the shooting occurs.  And6

he talked to me for a while.  He was very kind.  He7

explained where he worked and that he was partially8

retired and he didn't charge his friends to use the9

range, but that concealed carry was there.  And he did10

that just for income because he was partially retired.11

MR. CECIL:  So just to clarify, Counsel,12

you're stating that Mr. Quan indicated to you that13

what monies he got was from concealed carry and 14

Mr. Quan has testified that he's no longer doing15

concealed carry classes and that his concealed16

carry classes, as I recall, were taught off the17

range?18

MR. QUAN:  Correct, sir.19

MR. CECIL:  That's my recollection.  So20

if he collected -- do you recall this -- and I have21

a pretty decent memory for my age, is that he22

stated he collected fees for the concealed carry23

off of the gun range in Charlotte, is that correct?24

MR. QUAN:  Yes, sir. 25
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MR. CECIL:  So you have no personal1

knowledge that he collected any fees on the range2

for any activity on the range?3

A. Correct.  4

MR. CECIL:  Okay.  See, that was easy. 5

Counsel, I didn't mean to -- but I just wanted to6

get it clarified.  7

MR. WARD:  And I just have one question. 8

There was in exhibit previously, though, we9

referenced where the same groups, Shoot2Win10

Charlotte (inaudible) that Mr. Quan had on his11

range referencing a concealed course.  That I12

believe you told me to defer until now, and based13

upon Miss Toolie's testimony.  I'd like to14

introduce that exhibit (inaudible) concealed carry15

on Mr. Quan's property and that there's a picture16

(inaudible) on the carry course.  17

Q. And Toolie, when did you go to Mr. Quan's residence?18

A. Maybe five weeks ago.  19

MR. CECIL:  State it again, please?20

A. About five weeks ago. 21

MR. CECIL:  So what you have is22

documentation where you can lay the foundation that23

within -- how old is that photo?24

MR. WARD:  I'd have to look at the exact25
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date on it.1

MR. CECIL:  Is this the photo?2

MR. WARD:  Yes.  June 25th.3

MR. CECIL:  Of this year? 4

MR. WARD:  Yes. 5

MR. CECIL:  And was that photograph6

establishing Mr. Quan is having concealed carry7

courses and that he's collecting a fee for it?8

MR. WARD:  This is actually the same9

picture that Mr. Steczynski previously testified10

to.  The only difference is it's posted on 11

Mr. Quan's personal Facebook page which he has12

subsequently deactivated after he made this post.13

MR. CECIL:  But wasn't this a photo of14

another organization?  15

MR. WARD:  It was a picture of --16

MR. CECIL:  On the back side?  This is17

what you're establishing is a concealed carry18

class?19

MR. WARD:  Well, it says very clearly -- 20

BY MR. WARD:21

Q. (To the witness)  Can you read this for the record?22

MR. JUSTUS:  I'm sorry, why is this23

witness reading this?  Wouldn't it be more24

advantageous for him just to call Mr. Quan and ask25
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him about this photo?1

MR. CECIL:  Well, we also have someone2

else here.  3

MR. JUSTUS:  We also have that, but this4

witness reading this doesn't add a foundation to5

this.  6

MR. CECIL:  You go ahead and present your7

case.  It's not an issue, I'm just trying to do --8

I need to clarify photos so I know what I'm looking9

at, okay?  Now, I understand this one, and that10

gentleman sitting right over there, and if he needs11

to testify he can.  Okay, go ahead, please,12

Counsel.  I don't think she needs to read it.  You13

can go ahead and read it.14

Q. It's posted by Broken Arrow Training on Facebook, and15

Mr. Quan already indicated that it's his account that he16

has subsequently deactivated prior to this hearing, and17

that the statement is:  Friends and family for a18

concealed carry, CCW, class.  This is a photo taken from19

Mr. Quan's personal Facebook page for Broken Arrow20

Training range.  It's indicated it was dated June 25.21

MR. CECIL:  I'll just ask you, because we22

can't hear a word.23

MR. WARD:  I'm sorry.  This is a photo24

taken from Mr. Quan's Facebook page of Broken Arrow25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528

Page 125 of 295



Appeal No. A20-10 (8/11/20) 120

Training range, and indicated was dated June 25th1

and the tag line is:  Friends and family for a2

weapons class all (inaudible).  And Mr. Steczynski3

here has testified that he recognized the4

identification on the back of the photo as well as5

Mr. Quan in the foreground.  6

MR. CECIL:  And you've laid the7

foundation this is June 25, 2020?  8

MR. WARD:  June 25, 2020, right.  And9

this would have predated Toolie's visit10

approximately five weeks ago when he says he no11

longer does that (inaudible) that he did prior to12

her arrival.13

MR. CECIL:  But does this photo establish14

the fact that he collected a fee?15

MR. WARD:  She just testified that she16

was told by Mr. Quan that he collects fees for his17

concealed carry weapons courses.  18

MR. JUSTUS:  She just testified that for19

friends and family he didn't charge a fee so again,20

I think Mr. Quan will be testifying about that in a21

second.  22

MR. CECIL:  So we don't know if this is23

friends and family or something else?  It says24

friends and family?  I can't see, I get fogged up. 25
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So that's friends family, and if he testified he1

doesn't charge for friends and family then what is2

he charging for?3

MR. FOX:  If you want, he can call 4

Mr. Quan.5

MR. KLUTTZ:  And again, you're not on6

trial here.  You just told us about a conversation7

you had with Mr. Quan.  Sir --8

MR. CECIL:  We're not quizzing you, we're9

quizzing him.10

MR. KLUTTZ:  I think you need to talk to11

Mr. Quan.12

MR. CECIL:  Yeah.  So before you go, do13

you have any questions of Mr. Quan -- do you have14

any questions of this witness in regards to this15

fee situation?16

MR. QUAN:  No, sir.  I do need to make a17

statement about when she came to my home that day. 18

MR. CECIL:  You will be able to do so. 19

Thank you, ma'am.  You did fine.  Counselor?  20

MR. WARD:  I have no other questions.  21

MR. CECIL:  Anyone else at this time?  22

MR. JUSTUS:  So is he done with his case?23

MR. CECIL:  Are you done with your case24

in chief?25
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MR. WARD:  I'll call Mr. Quan next.1

MR. CECIL:  Do you want these introduced2

into evidence and do you have them numbered?3

MR. FOX:  We'll take a break.4

MR. CECIL:  We'll take a break, you do5

it, and I think you've laid the foundation and6

we'll be able to identify them.  Should we take a7

break now?8

Go on, Mr. Quan.  You have the right to9

rebut any testimony that has been given.  10

MR. QUAN:  What was the lady that just11

talked?  What did she say her name was?12

MR. CECIL:  She said that she came to13

your house, you were very basically --14

MR. FOX:  Name.15

MR. CECIL:  What is her name, is that16

what you were --17

MR. WARD:  Toolie Sullivan.18

MR. QUAN:  Yeah.  The lady that reached out on me through19

Facebook did not identify herself as this lady, and she20

wanted some dialogue and said dialogue was good between21

the community, Arrington, and myself.  So I allowed her22

to come to my home, and we sat on my porch and we talked23

about what was going on and what I can do.  I explained24

several things that I can do because she broke down25
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crying less than five minutes into the conversation. 1

And as far as her statement, this falsehood, there2

was nothing about concealed carry classes because I do3

not teach concealed carry classes.  There was a4

statement that she made that her fiance wanted to take5

some firearms training with me and I said absolutely,6

there would be no charge for that.  And I'm sorry this7

happened.  I hate to see a lady cry. 8

MR. CECIL:  I do too.  It's a sensitive situation, but did9

you -- I'll ask unless you want to.  Do you want to ask10

a question in regards to --11

MR. JUSTUS:  Well, I think it's appropriate to go ahead and12

address the photograph over there.  Mr. Ward, what is13

the exhibit number, is it Appellant 1?14

MR. WARD:  I do not remember the numbering.  I will have a15

sequence trying to match up when we break, so I can16

designate it as Exhibit C.17

MR. CECIL:  Do it as Exhibit X right now, and we can proceed18

with a number, would that be satisfactory?19

MR. JUSTUS:  Yes.  I had thought that he was going to start20

with Appellant 1 instead of picking up on our numbers.21

MR. CECIL:  Do you want to do this as Appellant 1 and then22

we can --23

MR. FOX:  So let's just pick a number, and let's make it 1.24

MR. CECIL:  It's Appellant Exhibit 1.  Now, is there a25
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question?1

FURTHER EXAMINATION BY MR. JUSTUS2

Q. Mr. Quan, if you would just explain to the Board --3

first off, do you recognize Appellant Exhibit 1, this4

photograph?5

A. Yes, sir, I do. 6

Q. And what is the photograph?  7

A. That's a photograph of a concealed carry class that8

qualified on my range, sir.9

Q. And were you conducting the concealed claimant carry10

class?11

A. No, sir.  I cannot as a safety officer teach that12

specific class that day because I own the range, and13

safety is of utmost importance and we always have14

several safety officers, and I do not conduct them.  15

Q. Did you receive any compensation for this course?16

A. No, sir, absolutely not. 17

Q. Now, the appellant had introduced some Instagram18

information; I think Mr. Austin is going to come up and19

testify.  The information that you've seen that the20

appellant has introduced about these charges, did you21

ever receive those fees and charges?  22

A. No, sir.  I do not charge for the use of the range at23

all. 24

Q. From the standpoint of being obviously an expert more so25
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than a layman in shooting guns, is there any difference1

in shooting a gun if later on somebody hands someone a2

check for training versus someone shooting a gun and3

there's no exchange of money?  Is there any difference4

in that than actually shooting the gun?5

A. I don't understand what you're asking.6

Q. I guess I'm asking what is a nonsensical question, but7

at the end of the day in terms of gun shooting is there8

any difference in how anybody conducts a gun versus9

whether somebody got paid train to not paid to train?  I10

just --11

MR. CECIL:  Would you like me to try to12

connect the dots?13

MR. JUSTUS:  Well, I asked that of14

another witness, but he's the expert.15

Q. At the end of the day, you operate this gun range and16

you don't receive any compensation?17

A. No, sir. 18

Q. That's all.19

FURTHER REBUTTAL EXAMINATION BY MR. WARD20

Q. Mr. Quan, how long have you been operating the range21

without compensation?  Has it always operated without22

compensation?23

A. That's correct, sir.  24

Q. So what benefits, material or otherwise, do you have in25
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offering the free use of your range?1

A. For the satisfaction of teaching the safe use of2

firearms and the proper use of firearms, and to be able3

to teach children in the safe use the firearms.  That's4

the satisfaction that I get from it. 5

Q. So the costs associated to the construction of the berm,6

the erection of the structure, cleaning up, everything7

else but more exclusively by you 100 percent --8

(inaudible)?9

A. No, sir, that's not true, sir. 10

Q. And who pays for your (inaudible)?11

A. Some of those folks, the gentleman in the top left is my12

cousin.  He was not charged to my knowledge by anybody's13

class.  He stays and helps me.  Several of those stayed14

and helped pick up, you know, some of the trash and help15

clean up, and friends.16

Q. What about the students that you don't know also --17

A. I do not.  I do not train or offer any kind unless I can18

verify their background.  I'm not allowed to teach three19

guys how to operate an AR-15 and AK-47.  That's not my20

intention.  21

Q. And you saw the exhibits previously as advertisements22

for these other groups that advertise the use of your23

range and shooters.  How do you screen those students24

when they arrive at the facility?  25
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A. (Inaudible)  1

Q. (Inaudible) 2

A. They're trained by the (inaudible), and I take their3

word for it, that they can verify their own.  4

Q. Do you just screen everyone that comes onto your range?5

A. Screened as a third-party, yes, sir. 6

Q. No further questions.  7

MR. CECIL:  Do you have anything you want8

to add?  9

THE WITNESS:  I would like to add10

something later, it depends how this thing turns11

out, because I'm willing to extend an olive branch. 12

As far as my range is concerned, on Sundays I never13

shoot after 1 PM, and there were some emails that I14

was privy to from the Town that said Mr. Quan is a15

clear and present danger to the children of16

Arrington, to the Town of Huntersville, and our17

children.  That hurt me really bad.  I'm not a18

clear and present danger, I just carry a firearm. 19

The better part of my life I've protected20

this country, but there's been some not so good21

things said about me, but to extend an olive branch22

I made the decision around two months ago to quit23

shooting center-fired rifles on the range because24

they are so loud.  They can be loud.  So I do not25
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allow center-fired rifles to be shot at my range. 1

Now it's 22s and primarily 9 millimeter handguns2

when you can find them.  3

So I do not shoot on holidays, you know. 4

10 AM in the morning, we do not shoot before 10 AM5

in the morning and at 8 o'clock at night, 8 PM the6

range is shut down.  There was some emails that I7

was privy to from the Town where it stated that8

there was gunfire at 10:30 at night.  I go to bed9

at 8:30 at night.  I'm sorry, there's just a lot of10

false things that were said about me.  11

MR. CECIL:  Well, just to let you know,12

those statements that you consider to be false are13

just considered to be irrelevant and immaterial,14

just making opinions known, and we do not look at15

that as being evidence.  So we don't look at that16

as being anything degrading, have an effect on you17

at all.  That's their opinion and we don't have to18

listen to that.  19

THE WITNESS:  Yes, sir. 20

MR. CECIL:  We listen to facts only.  21

A. I'm sorry.  22

Q. No, you don't have to apologize, I just want you to know23

don't take that to heart in this regards at this moment. 24

Okay, anything else?  Should we all take a break? 25
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Counsel, are you completed with your -- or do you have1

more?2

MR. WARD:  I am complete with this3

witness.4

MR. CECIL:  Will you mark up your5

exhibits?  Do you have any other witnesses?6

MR. WARD:  No, sir. 7

MR. FOX:  Does the Town have any? 8

MR. JUSTUS:  I think we just have the one9

rebuttal witness for this.  10

MR. CECIL:  As we come back, we'll have11

to get you sworn in.  And I knew it was you, don't12

ask me how.13

We're going to take a five-minute break.14

(A recess was taken from 11:02 to 11:10 p.m.)15

MR. FOX:  The Board has before it seven exhibits from the16

applicant.  The exhibits will be labeled Exhibit Number17

1 being a photograph labeled Broken Arrow Training, 18

June 25th at 3:53 PM.  Exhibit Number 2 will be another19

photograph of Shoot2Win Charlotte.  Exhibit Number 3 is20

what is labeled Upcoming Training Classes July 25, 2020. 21

Exhibit Number 4 is also a photograph with wording that22

indicates Shoot2Win, and we'll try to make sure we don't23

confuse it, but it has 105 likes at the bottom.  Exhibit24

Number 5 is a photograph that indicates Pistol and the25
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number 1.  Exhibit Number 6A are emails from the NRA1

firearms instructor confirmation, the first one dated2

Monday, August 3, 2020 at 9:12 AM; the second Exhibit,3

6B, is also an email chain starting on Monday, August 3,4

2020 at 9:10 AM.  Exhibit Number 7 is again the5

photograph of an individual showing a weapon from6

Shoot2Win with 357 views.  7

Is there a motion to move the Applicant's8

exhibits into the record?  9

(Motion was made to accept Applicant's Exhibits 1 10

through 7 into the record by Khristopher Ward.)11

MR. FOX:  Would opposing counsel like to be heard?12

MR. JUSTUS:  Mr. Chairman, I was just going to renew the13

objections.  I have several to these exhibits.  They14

included relevancy, they included hearsay, and lack of15

foundation, so I'm just going to renew my objections.16

MR. CECIL:  We'll admit them into evidence noting your17

objections.  All right, while we're doing that, Khris,18

are you done?  Because I've been asked by others.19

MR. WARD:  I had an initial opening statement, I also have a20

closing statement.  (Inaudible)21

MR. CECIL:  Yeah, an opening statement and a closing22

statement, and you've done that.23

MR. JUSTUS:  I do have one rebuttal witness.24

MR. CECIL:  Now, are we going to this witness now?25
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MR. JUSTUS:  Yes.1

MR. CECIL:  Please come forward, Mr. Austin.  After I give2

you this attestation I will request that you sign.3

(Mr. Austin comes to the microphone and an oath is 4

administered by the Board Chair.) 5

DIRECT EXAMINATION BY MR. JUSTUS6

Q. Mr. Austin, if you'll go ahead and state your full name7

for the Board. 8

A. My name is Robin Austin, resident of Mecklenburg County;9

2508 April Liu Lane, Charlotte, North Carolina, 28213.10

MR. CECIL:  You can bring that up to you11

a little bit so you don't have to bend over.12

Q. And what do you do for a living?13

A. I'm a law enforcement officer for Mecklenburg County.14

Q. Do you work for the Sheriff's Department?  15

A. Yes, sir. 16

Q. So you've been in the room during this hearing where17

there were several exhibits presented about groups that18

use the gun range that Mr. Quan owns, correct?  19

A. Yes, sir. 20

Q. One of the documents is the appellant exhibit that has21

Pistol 1 at the top.  22

A. Yes, sir. 23

Q. Are you familiar with that document?24

A. I am, sir.25
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Q. I think it's Appellant -- what Appellant exhibit is it,1

which you rattled off, Anthony?2

MR. FOX:  Number 4.3

Q. All right, Appellant's Exhibit 4.4

MR. WARD:  That's not right.5

MR. CECIL:  Number 5, Pistol 1.6

Q. If you can just tell the Board about this document.  7

A. The document is an advertisement for a basic pistol8

course, and as is clear on the document, the lead9

instructor is myself with Shoot2Win Charlotte, which is10

an African-American gun club with co-instructors that I11

invited.  12

And just to clarify some things, I've been a13

firearms instructor with the State of North Carolina14

Justice Academy since 2005, and I've been a concealed15

carry instructor for the State of North Carolina since16

2010.  When I have events and individuals come to the17

event that are members of the National American Gun18

Club, I do have insurance.  I have a $2 million19

insurance policy with a $4 million advocate so they're20

covered.  21

And so it's a basic pistol course.  I advertise for22

it.  I do charge a fee that I collect, and I keep that23

fee.  (Inaudible) Mr. Quan, and we established a24

relationship, and I don't pay him any money and I was25
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very gracious that he allows us to use his range.  So1

this is an advertisement for that course.  2

Some of the people that I am employed with are3

Zumbi, that I invited to be co-rated safety officers4

because of the number of students.  We normally have no5

more than one instructor for 4 to 5 people so if we've6

got seven or eight or nine or ten students I want to7

have enough rated safety officers to make sure that8

everything is safe.9

Q. So can you tell me, if you can recall, the first time10

when you would have utilized Mr. Quan's firing range?  11

A. It was sometime this year.  And we -- you know, before12

using the range we actually became friends.  That's why13

we're friends and family, so that's I guess sometime14

this year, earlier this year. 15

Q. So this advertisement is from earlier this year?  16

A. This is June 7th, and it's really noted on the document17

that it's the June 7th class.18

Q. And in any of the photographs, were you in any of the19

photographs?20

A. I was, yes, sir. 21

MR. CECIL:  I think that's Exhibit 4.22

A. I might have be in all of them.23

MR. CECIL:  I recognize you.24

Q. Can you identify yourself in any of the photographs that25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528

Page 139 of 295



Appeal No. A20-10 (8/11/20) 134

have been marked as appellant exhibits?1

A. Yes.  I'm in the foreground in both photos.2

Q. So Appellant Exhibit 2 and Appellant Exhibit 4 you're in3

the foreground of both photos?4

A. Yes, sir. 5

Q. And tell the Board, what do the photos reflect?6

A. It was after a course that I posted through Shoot2Win7

Charlotte, and actually the first which I believe the8

site is Zumbi Tactical, that was actually my event that9

I invited him to be a rated safety officer.10

Q. You invited who again?11

A. The gentleman from Zumbi Tactical.  And the second one12

was a concealed carry course that I'd been the concealed13

carry instructor since in 2010.  I hold concealed carry14

courses, and that was the other Exhibit 4, also with15

foreground. 16

Q. Those are the questions I have.17

CROSS-EXAMINATION BY MR. WARD18

Q. Mr. Austin, is the time line of this course accurate, so19

that you were shooting from 12 to 4 Eastern?20

A. I believe that's correct, sir.21

Q. And Mr. Quan previously testified that he doesn't shoot22

before 1 PM?23

A. That is exactly right.  I did shoot till 1 PM.  The24

course is a four-hour course.  There is classroom25
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portions between 12:00 and 1 o'clock, and we actually1

didn't shoot that day until 1:45.2

Q. Are you absolutely certain of that?3

A. Absolutely unequivocally certain, without a shadow of a4

doubt or any mental hesitation or reservation5

whatsoever.6

Q. Did you mark it down the start at the gun range on a7

calendar, because it's a very precise time line you seem8

to have laid out?9

A. The reason we didn't start the classes, we had two10

complaints.  We didn't start shooting until 1:45.11

Q. So in that four-hour window how much actual time is12

spent on the range shooting?  13

A. Between 1:45 and 4 o'clock.  14

Q. So just over two hours.  Now, down below it says that15

each person is responsible for bringing between 200 to16

500 rounds of ammunition, and you had also indicate that17

there are multiple instructors if there was more than18

four to five students per instructor, is that correct? 19

A. Yes, sir. 20

Q. So given that there were three instructors that day21

between Reactive Solutions, Zumbi, and yourself, were22

there 12 to 15 students?23

A. We complemented -- or we provided more than actually was24

necessary.  I believe there might have been about 10-1225
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students that day, so had to have instructors and1

students and (inaudible) participated in the class2

appreciated the fact that we had a lot of instructors3

for students going on.4

Q. Now, you said Zumbi Tactical was a range safety officer5

that day?6

A. Acting; acting as a range safety officer.  So this was7

not his class, this was actually my class.  I just put8

his logo on there. 9

Q. Isn't it Mr. Quan who is normally the range safety10

officer?11

A. He is an additional range safety officer.12

Q. So he was there that day?13

A. Right.  So we go off -- anytime we go out to shoot on14

his property, I let everyone know the major range safety15

person that makes all the tactical decisions on his16

property is Mr. Shane Quan.  17

Q. I have no further questions.  18

MR. CECIL:  Thank you, sir.  Unless 19

Mr. Quan does.  Do you have any questions of this20

witness?21

MR. QUAN:  No, sir. 22

EXAMINATION BY THE BOARD23

BY MR. BRADSHAW:24

Q. I have a question.  Sir, when Mr. Quan acts as your main25
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safety officer, he's not compensated for that role?1

A. No, he's not.  And really it's done out of respect2

because it is his home.  So we let everyone know that3

even though I'm the chief instructor he's the range4

safety officer there, and if they see anything that's5

out of the ordinary or unsafe they would call.6

By MR. CECIL:  7

Q. How long have you been using that range?  8

A. This year, earlier this year.9

Q. At any time has Mr. Quan ever asked you for any10

remuneration of any kind?  11

A. Absolutely not, sir.12

Q. Do you help police the area a little bit, clean up?13

A. Yes, sir. 14

Q. That's part of your using the facility then, I presume?15

A. Yes. 16

Q. Thank you, sir.  17

MR. CECIL:  Are we going to have a18

rebuttal?  Do you plan a closing statement after19

your opening statement?  What do you like?  Would20

you like a brief closing statement?21

MR. WARD:  Sure, unless the Board has any22

other questions.23

MR. CECIL:  Anyone else down here have24

questions at this time?  I have a question, Jack.25
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BOARD QUESTIONS TO MR. SIMONEAU1

BY MR. CECIL:2

Q. You've heard a lot today in regards to the rebuttal in3

regards to all these photos claiming that this is a4

change in circumstances or change in use.  Has any of5

this that you've heard from the applicant, anything from6

applicant's counsel or other witnesses, does that make7

any difference to your determination?  8

A. No, it does not.  It's a nonconforming use that has not9

expanded beyond the boundaries and nothing I have heard10

would cause me to change the decision.11

MR. CECIL:  Thank you.  Any other12

questions for Mr. Simoneau?13

BY MR. KLUTTZ:14

Q. So when I read the staff report, Mr. Simoneau, one of15

the things I see that I've read probably half a dozen16

times is where it says even if the range was in17

violation of the firearms ordinance or the Town Zoning18

Ordinance, the Town is precluded from taking any19

enforcement action against the range under North20

Carolina General Statute 1–491–51.  My question to you21

is if this Board doesn't grant the appeal what is -- and22

maybe this is to Town Council -- what is the next step23

in the process and do the residents of Arrington have an24

opportunity to appeal beyond this decision?25
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MR. FOX:  The decision of this Board and1

its approval by either party to the member of the2

Superior Court so the greater petition (inaudible). 3

That appeal is based solely on the record that's4

created here tonight.  There is no due evidence5

about if a party went to the Board with that option6

and the Court will base its decision solely upon7

the record that is presented before the Court.  The8

Court is advised in determining whether to uphold9

the determination of this Board, mainly on being10

it's the Board's decision (inaudible) to comply11

with the statutory requirements.  12

MR. CECIL:  There is one other aspect,13

that we can ask for a re-review within 30 days, but14

you have to have new evidence.  If there is no new15

evidence you cannot ask for a re-review of this16

Board.  And that's a 30-day process, and that's17

that.  18

All right, Counsel, have you got your19

notes ready?20

MR. FOX:  The question is do you want to21

do closing arguments now or do you want to wait22

until after the public has spoken?23

MR. WARD:  I agree, I think it makes24

sense to have the public's comments.25
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MR. CECIL:  Is there anyone else who1

would like to testify, whether you're sworn in or2

not?  3

(Susan Lurz comes to the microphone.)4

MR. CECIL:  Please state your name and address.  And you5

have been sworn in already, ma'am?6

MS. LURZ:  Yes.7

MR. CECIL:  And you have signed?  8

MS. LURZ:  Yes.9

MR. CECIL:  Thank you.10

MS. LURZ:  My name is Susan Lurz.  I live at 14412 Beatties11

Ford Road.  My property would be the property between 12

Mr. Quan and Beatties Ford Road.  I have 13 acres.  I13

just wanted to speak on behalf of Mr. Quan and to his14

character.  I moved to the property just over four years15

ago, and on the first day I looked at my property I16

could hear gunshots.  And I came from a rural community17

anyway up in the mountains and so it didn't bother me18

that much.  I just recognized I heard gunshots.  I went19

ahead and bought the property, moved in, and then I had20

thought in my mind I wondered who was shooting and then21

I find out eventually, whatever.  22

Well, then I met Shane, and he was the one, come to23

find out, that was shooting and he told me what he was24

doing down there, and I was so relieved.  I was relieved25
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because this man, now I've known him for four years, he1

is there for anything I need at any time and without2

hesitation.  I am a foster mom as well.  He told me when3

I became a foster mom anything I needed at all he would4

be there.  He wanted to give me this horn so in case I5

had a problem in the middle of the night I could blow it6

and he would come.  I feel like I am blessed because I7

have this man as my neighbor that is training people in8

how to properly use a firearm.  9

I don't have an opinion about guns one way or10

another, I just know that when I hear gunfire I know11

what's going on, and that people are being properly12

trained.  That makes me feel safe.  13

I fully understand the folks that have bought new14

properties and hearing their concerns.  I fully do.  I'm15

a foster mom.  I get it.  I just know what's going on16

there and the man that's conducting, you know, these17

folks coming on his property and that it is very safe. 18

And I just wanted to say that as his neighbor who's a19

few hundred feet away I feel very comfortable with20

what's been going on there for over four years now. 21

Thank you very much.  Is there questions?  22

(No questions.)23

(Gregory Vandetta comes forward.)24

MR. CECIL:  Have you been sworn in?25
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MR. VANDETTA:  No, sir.1

MR. CECIL:  Well, come forward and I'll swear you in.2

(An oath is administered by the Board Chairman.)3

MR. CECIL:  Will you please give your name and address,4

please?5

MR. VANDETTA:  My name is Gregory Vandetta, II.  I live at6

8033 Barnette Crest Drive.  That puts me, if I'm looking7

at the phone, directly next to Tyler Steczynski.  So we8

currently reside 330-350 feet from the range.  I don't9

think any of this here is an attack on Mr. Quan.  I10

think he has established that he has an excellent11

character.  Just by speaking to him tonight I truly12

believe that myself.  But I stand here as a supporter of13

the Second Amendment.  I have a concealed carry permit14

in my pocket.  As, you know, right now I have multiple15

firearms.  I own AR-15s, I have a couple other weapons16

that have magazine capacities, you know, of 30 bullets. 17

What we see here and what I see as an issue is18

there's more noise for a reason.  I work for a company19

who requires me to give safety briefings for conference20

calls.  I have to identify first-aid kits, someone to21

dial 911, where first aid is, make sure you drink enough22

water.  I have to back into parking spots and then I23

come home and we're placed within, you know, 350 feet of24

a shooting range.  25
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You know, I'm an avid deer hunger.  I attend and1

frequent ranges myself.  I understand what a weapon is2

capable of going or a gun, a firearm.  You know, the3

last several deer that I've gotten, there's been two or4

three times further away than what Mr. Quan's range is. 5

So he says he primarily uses 9 millimeter pistols.  He6

just spoke on the record as saying that.  A 9 millimeter7

pistol -- and I'm not a marksman.  I will never be8

anywhere nearly as close as to what Mr. Quan is, but I9

can hit a notebook paper from 100 yards with a 910

millimeter.  That's how far away my back yard is -- my11

back porch is from where these guys are discharging12

firearms.  So anybody there with their primary weapons13

can turn easily.  14

And I have no doubt that Mr. Quan is an excellent15

instructor.  I have no doubt that Mr. Austin is an16

excellent instructor, but guns jam and there are people17

who will use weapons that they're not used to using, and18

when it jams and they'll turn, and the bullets can go19

flying through the woods.  I mean that's a fact.  And we20

are in the middle of it.  I have two young girls, I have21

a pregnant wife who's bringing our third young girl22

home.  It is just an absolute hazard to have people23

there.  24

In 1980 when the range was in existence and 25
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Mr. Farrell was there shooting recreationally on the1

weekends that's fine.  But when you have businesses2

coming to an establishment to instruct their training3

courses because they aren't experienced as to what the4

instructors are, and they're asking them to follow all5

the safety protocol, you know, to me that's just kind of6

-- that puts me beside myself.  7

And this range falls under two separate ordinances8

regardless of zoning and how it was zoned and how many9

years, but there's two safety ordinances that this range10

falls under, and we're not close.  I mean, I'm a third11

of the distance away and Tyler's even closer for a12

reason.  13

So culpability of the awareness of what we know and14

what's going on inside Mr. Quan's property in relation15

to us, that's a park, the little cul-de-sac, that is a16

park that will soon be developed in the next couple17

months with park benches, I believe a gazebo.  I don't18

think they're putting playground equipment in, but the19

builder hasn't confirmed that.  Our neighborhood is20

frequently walked by insiders and outsiders, so it's21

just the principle of the matter of what's going on and22

the people that are using a range, experienced many,23

inexperienced several, and their abilities to handle a24

firearms and not discharge it in the wrong direction. 25
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Questions? 1

MR. CECIL:  Yes.2

EXAMINATION BY THE BOARD3

BY MR. CECIL: 4

Q. Has any stray bullets come in your direction?5

A. You know, I don't know that. 6

Q. Well, you should and would know it if was stray.7

A. Well, if it hit my window I would know.  Mr. Quan8

testified that he can assure you that no bullet has ever9

left his range, and I mean, that's speculation. 10

Q. But my understanding is that your property is at the11

total opposite end of where they're shooting.  12

A. Sure.13

Q. Let me just say, they're shooting to the right, your14

property is to the left.  All the safety precautions are15

on the right.  All the bunkers, all the berms,16

everything is on the right.  Based on what you're17

saying, you're assuming that somebody is going to be18

turning this way (indicating).19

A. It can happen.  Are you familiar with "American Sniper"20

and the tragic story of Chris Kyle was in a fight at a21

range by someone he was there with.  That can happen.  I22

also know that at any range that I go to, when you're23

loading your weapons or you're -- you can turn your back24

to the firing range, you can turn easily just to put in25
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the magazine and turn back around.  At any time when1

they're reloading their weapon, that firearm could be2

discharged in any direction.  3

Q. Isn't that what range masters and the instructor are4

for, why they have the second party there to observe and5

make sure -- 6

A. They are there to assist, yes.7

Q. To make sure that what you're asserting would never8

happen?9

A. It's not an actual --10

Q. I'm not his advocate, I'm just trying to --11

A. You can't guarantee that they can --12

Q. You can't guarantee anything.13

A. Absolutely.14

Q. Even if it was 900 feet away you can come up with the15

same argument.  16

A. You could.  You could.  But I know the capabilities of17

weapons.  You're right, it could be I mean 1200 feet18

away to me is AR range because that's only 400 yards.  I19

mean 1200 feet is 400 yards.  I can extinguish 200 and20

300 yards. 21

MR. CECIL:  Any other questions?  22

MR. JUSTUS:  Just for the record, with23

all due respect, I've got to object to the24

testimony.  It's more of a policy as issue --25
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(crosstalk).1

MR. CECIL:  We'd be extending the2

courtesy to people in here to be able to express3

their views.  The Board would like to hear -- none4

of this is actually admitted into evidence because5

it isn't relevant or material.6

MR. FOX:  With all due respect, to the7

extent the witness testified about confidential8

material, the Board will take note of that.9

BY MR. CECIL:10

Q. But you don't label yourself as an expert in firearms11

and marksmanship and weapons?12

A. Well, I would be -- no, I can't be a marksman.  I'm not13

a military --14

Q. But not an expert --15

A. -- designation or anything.16

Q. But had general --17

A. No.  No, I'm not a military guy.  I am a trained user of18

firearms, yes.  I've taken safety courses, and like I19

say, concealed carry courses, absolutely.  20

Q. We will respect your opinion then.  21

A. Thank you.22

Q. Thank you, sir.  Anyone else?23

(Anna Winter comes to the microphone.)24

MR. CECIL:  Have you been sworn in?25
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MS. WINTER:  Yes.1

MR. CECIL:  And you've signed?2

MS. WINTER:  Yes.3

MR. CECIL:  Please give your name and address.4

MS. WINTER:  My name is Anna Winter.  I live at 3925 Austin5

Valley Drive, Lenoir, North Carolina.  I would like to6

talk today about how I know Mr. Quan.  I've been knowing7

Shane at his range for seven years.  I feel like I'm the8

oldest shooter at his range.  Just to give a little9

background, because I feel like it kind of talks to what10

kind of gain Mr. Quan is getting out of this, is I was11

invited to his range when I moved to the area in 201312

after being a victim of abuse and violence.13

I was learning how to defend myself someplace else14

and then somebody, a friend of Mister Shane -- friend of 15

Mr. Quan's that told me that he had a private range that16

I can use free of charge in a little bit of a more17

secluded area.  I wouldn't be around a lot of other18

people shooting like at an indoor range.  So I met 19

Mr. Quan in 2013.  Before even going down to his20

range, which it's a significant walk with natural berms. 21

I think we spent about an hour going through basic22

handgun, basic safety.  And yes, after that I shot on23

his range and I've returned many times over the last24

seven years.  I can say that over the past seven years I25
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have seen no changes to the range.  The direction of1

shooting has always been to the berms, the natural berms2

and the new berms.  3

I was always away from the subdivision, and I have4

never seen him charge anybody.  I've never been charged,5

and I've just never seen any changes that he made to the6

range.  I do understand the concerns of the community;7

however, in very rural North Carolina I hear gunshots8

all the time, and I'd rather know that Mr. Quan is9

(inaudible) rather than somebody else.  I know how very10

serious he is.  11

MR. CECIL:  The only comment I'll make,12

and this would be direct testimony in regards to13

Mr. Quan not receiving any fees from this young14

lady here and that she has not seen any changes in15

the seven years, so I would consider that to be16

direct testimony and admissible.  Would you agree,17

Counselor?  18

I think it's for the Board to decide the19

weight of the evidence.  20

Thank you, ma'am.  Any other people who21

would like to testify?  22

(Jesse Leonard comes to the microphone.)23

MR. CECIL:  Have you been sworn in?24

MR. LEONARD:  Yes, sir.25
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MR. CECIL:  And you signed?1

MR. LEONARD:  Not yet.2

MR. CECIL:  You will, okay.3

MR. LEONARD:  My name is Jesse Leonard.  I'm an Arrington4

community member.  I live at 11123 Greenfelt Avenue.  I5

wanted to reach out because I live in the community, and6

when I heard about the gun range I was a little7

concerned not knowing exactly what was going on there in8

relation to guns.  9

I received Shane's information, I can't remember10

how, I think it was one of the neighbors, but I gave him11

a call and asked if I could come up to his range to see12

what he had set up.  And I shoot with my friends.  I do13

own firearms.  And when I went out there I immediately14

was relieved.  After we went down this hill, what the15

young lady was just describing, I drove my truck down16

there.  I was concerned about getting it back up. 17

That's how you got down to where shooting in the berms. 18

But everything about that to me, that situation when I19

was out there made me feel a lot safer, and I do live in20

this community.  I felt like there should be some21

representation from our community that does have a22

different opinion, not that I don't understand the23

concerns of my neighbors and not that I believe that24

they are wrong.  I just believe it's different than what25
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I believe.  1

And for me, I wanted to come because I know this2

gentleman has been living here for ten years or more,3

and I've only been living there for a year, so I wanted4

to see some justification for him that we're going to5

encroach on his way of living after being there for so6

long, when I believe the biggest person at fault here is7

the homebuilder Lennar, which they have made a lot of8

money off of all of us and done a very poor job in -- I9

don't know what the plan is, but just the drainage in my10

yard I can assure you that's a bigger grievance that I11

have.  But they're at fault for a lot of this stuff, and12

there's a lot of people here today that are being13

punished from my community and the gentleman that's been14

living here for a long time.  I feel the real culprit is15

not the one being questioned, and I thought a little bit16

of perspective from the inside of the community would17

have been nice and different.18

MR. CECIL:  Any questions?19

MALE SPEAKER:  Can you state your distance from the range?20

MR. CECIL:  I'm sorry, with all due respect you cannot ask21

any questions.22

MALE SPEAKER:  That should be relevant.23

MR. CECIL:  Your counsel can if he wishes to.24

FEMALE SPEAKER:  What's the address?25
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MR. LEONARD:  Well, if you want to talk -- I understand the1

safety concerns.  2

FEMALE SPEAKER:  You don't.3

MR. CECIL:  Ma'am -- (crosstalk) -- ma'am, you have counsel. 4

Ma'am, the attorney can ask the question if you wish.  I5

think he understands what question you'd like to ask and6

he can ask it.7

FEMALE SPEAKER:  Thank you.8

EXAMINATION BY MR. WARD9

Q. Mr. Leonard, you are not within 900 feet of the range,10

is that correct?11

A. That's correct.12

Q. And so you would not have been subject to the disclosure13

regarding the proximity to the range, is that correct?14

A. Of the ordinance, correct. 15

Q. I didn't ask about the ordinance, I asked about the16

condition of approval regarding proximity that Lennar17

had a specific obligation to disclose.18

A. I did not receive the specific disclosure of 900 feet,19

but to elaborate to that, that was a Lennar concern.20

Q. To be clear, you would not have had standing under the21

Town Ordinance (inaudible)? 22

A. Well, I'm not sure what the ordinance read, but to my23

understanding from being here the last five hours was it24

was up to Lennar to disclose to us about the ordinance. 25
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And I understand your safety concerns, but if I could1

have just a second to address it, I do understand that2

you guys have small children and I feel for all of you. 3

And there's other concerns I have in the neighborhood4

that are equally as dangerous.  One of neighbors ran5

over one of our trees with a 3000 pound vehicle.  I6

mean, that did happen, and that have killed a child too. 7

So I understand that things can happen, it's just8

different.  9

MALE VOICE:  (Inaudible)10

MR. CECIL:  I did not want to use this11

gavel, please.  The audience cannot ask questions12

and make comments, please.  That's what counsels13

are here for and what we're here for.  And have14

some respect for this gentleman because he did not15

interrupt you when you spoke.16

Do you have any other questions?17

MR. WARD:  I don't have any other18

questions.19

MR. CECIL:  And just to let you know,20

there's a number of on this Board who know about21

Lennar.  Have any of you discussed the possibility22

of -- I know, I'm not going to say -- I think you23

know what I'm --24

A. You're alluding to calling Lennar?25
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MR. CECIL:  That's correct, I'm alluding1

to it, and there's probably a number of us here who2

wouldn't mind seeing that happen, with all due3

respect.  Thank you, sir.  4

(Susan Johnson comes to the microphone.)5

MS. JOHNSON:  I have been sworn in.  My name is Susan6

Johnson and I just wanted to -- one thing to your point7

about nobody's being paid.  I also am very similar to8

Anna in regards to how I know Shane, and I've known9

Shane since 2014 when I almost lost my life and my kids10

because some guy decided to stop and was arrested eight11

times and the cops did not do anything.  So a police12

officer actually introduced me to Shane because he's the13

only one who could actually help me help myself to14

protect myself and my kids.  I have never one time ever15

seen him since 2014 take payment; I've never one time16

seen him do anything other than be respectful to all of17

his neighbors.  18

So yes, guns are scary absolutely.  At the end of19

the day all kind of things in life can be scary, but you20

have to protect yourself, you have to protect your kids,21

and that's all you can do for yourself.  22

MR. CECIL:  Any questions?23

(No questions.)24

MR. CECIL:  Thank you, ma'am.  Any other?25

Lowrance Reporting Service, Inc.
(704)543-7995 or (888)292-4528

Page 160 of 295



Appeal No. A20-10 (8/11/20) 155

(Mr. Austin stands.)1

MR. CECIL:  Do you want to come up to rebut something?  Come2

on up, because you've been referred to.3

(Mr. Austin comes to the microphone.)4

MR. AUSTIN:  Yes.  I want to say as a law enforcement5

officer and public servant for this county for 20 years6

that I really, as a parent of children, I grimace at7

what you guys are going through.  It is very unfair and8

it's very scary as a husband and a father.  And I know9

what gunfire can do.  I know what a stray round can do10

to a person.  And I've been entrusted by this County,11

I've been entrusted by the State of North Carolina to12

train individuals in the safe use of firearms.  13

I've been entrusted to police the county, and if14

the County trusts me with that great responsibility,15

then take it to heart and know that I will do everything16

possible as a firearms instructor to make sure, as your17

husband alluded to, he's absolutely right.  A stray18

round could leave that range and it can cause incredible19

damage.  And we know that, and Shane knows that.  In20

every opportunity we take to exercise safe firearms21

handling is what we do, which is why on some days we had22

so many more instructors to absolutely certify.  23

And I do that now and not on Shane's range.  I do24

it on the sheriff's range, I do it for the state of25
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North Carolina.  So I just want to say my heart goes out1

to you.  I really feel for the residents in that2

community.  And whatever the decision is, just know that3

as a firearms instructor I'm always going to do what's4

in the best interest of my community.  Thank you.  5

MR. CECIL:  Anyone else?  6

(No response.)7

MR. CECIL:  I think you're on at this point.8

MR. WARD:  Members of the Board, I would like to thank you9

for your time tonight.  It's been a very, very long10

proceeding and I'm sure you're all eager to wrap this up11

and go home.  I just want to note some inconsistencies12

in the testimony.13

Everyone who spoke about Mr. Quan's range all began14

shooting there from 2013 to 2012 onward, which is15

consistent with the date that Mr. Quan commenced16

construction of the berm in 2012 when he erected the17

first berm, came back and erected a wooden structure18

over that berm, and then in 2013 got rid of a tree he19

says fell down, and encroached on (inaudible) another20

berm.  But the Zoning Ordinance is very clear, and21

that's really all that we should be focusing on tonight.22

The safety issues are ancillary, but the Town has23

the ability and discretion to rule on your focus is did24

Mr. Quan's actions violate the Zoning Ordinance.  And25
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the nonconforming use provisions are very clear that you1

cannot erect structures, not that you can't erect safety2

improvements, you simply cannot erect structures and3

it's clearly in the record that he did that.  4

You also saw that prior that in 2009, Mr. Quan5

voluntarily and irrevocably dedicated the very portion6

of his property where the range now sits to be preserved7

in perpetuity as Open Space for the communal benefit to8

all the residents.  And you can see from the Zoning9

Ordinance what the conditions of that berm access and10

preservation. 11

So regardless of what the Town or Mr. Quan might12

like you to believe, the recorded plats, historical13

surveys, and historical aerial images all prove that14

there was no berm, no structure of any kind arranged in15

that area prior to 2009.  Thank you.  16

MR. CECIL:  Counselor?17

MR. JUSTUS:  Thank you, members of Board.  It has been a18

long night and you've been very patient.  The Town of19

Huntersville made a policy decision when they enacted20

this ordinance, and they created a nonconforming section21

in the ordinance.  It happens to adopt what North22

Carolina law generally requires, is that if you are23

someone using your property and you are using it in a24

way -- when you're using the land before a regulation25
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comes in place, generally the law recognized that as a1

grandfathered use and case law protects that.  It's a2

constitutional right.  3

And you will find that most local governments4

embrace that principle and will have nonconforming5

principles that are consistent with case law.  And here6

the Town of Huntersville has created in their ordinance7

a nonconforming section that says lawfully existing8

nonconforming uses are allowed to continue.  And so what9

has happened here is your zoning administrator made a10

determination based on what your zoning administrator11

believed to be credible information, which he received a12

notarized statement from Mr. Farrow indicating that a13

gun range was on the property as of 1980 that --14

MR. WARD:  1979. 15

MR. JUSTUS:  I'm sorry, this is my closing statement.  16

MR. CECIL:  It's his closing argument.17

MR. JUSTUS:  And that that gun range was transferred to 18

Mr. Quan.  Not only did the zoning administrator rely on19

that, he also relied on the interviews with Mr. Quan,20

his review of aerial photos of the property.  So the21

zoning administrator made a determination that the22

nonconforming section of the ordinance protected that23

property.  24

Now, the neighbors have asked that the shooting25
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range stop and cease.  The Town enforced it so it has to1

stop.  Well, having determined that it's a nonconforming2

use, the determination is it's lawfully there.  So when3

you look at that section there's nothing that then4

prevents someone from improving the safety of that, so5

constructing a wooden structure to keep bullets from6

flying off, to erect berms doesn't change the use of the7

property as a firing range had just made it safe.  And8

actually, the testimony was those safety improvements9

actually confined the area where the shooting10

historically took place, so it narrowed the area where11

the shooting took place.  12

And to the statement that well, these berms were13

constructed 2012 and therefore it was something new, you14

heard the testimony, there was a large natural berm on15

that property prior to these improvements being done16

that people were shooting into.  So there was always a17

berm there.  Because of the natural topography these18

improvements didn't change the use, they just made19

things safe.  20

So at the end of the day, in Exhibit 9 there is a21

section of your ordinance that protects nonconforming22

uses.  The zoning administrator says that they should be23

protected.  There's nothing that was presented to your24

zoning administrator that indicated that the use had25
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expanded in any way, and you've heard nothing here1

tonight that would indicate otherwise. 2

And so at the end of the day, once someone is3

grandfathered there does come a burden of those who want4

to object to it to present evidence of well, it may have5

been this way but now it's something else.  And quite6

frankly, the appellant's presentation of the case did7

not show you that.  It didn't show you that there has8

been some expansion of use for this piece of property.  9

The last thing I will say is as it's indicated in10

the staff report when one of the Board members asked11

Jack this particular question is, there's a state12

statute that says, and this is 1-49, that says if you13

are aware of the facts of a use of land as a Town and14

you do nothing for five years, you're precluded from15

going after that use and stopping it.  That's what16

General Statute 1–49 says.  17

And so if you had January of 2015 a grand18

discussion of this gun range where Mr. Quan is present,19

and what happens at the end of the day the Town's20

decision is I hear all this, I know there's a gun range. 21

The relief is we're going to make that developer post22

notice to buyers so they know it.  And so five years ago23

1–49 precludes the Town from enforcing even if we24

thought there was a zoning violation.  The facts are25
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known as of January 2015, and the Town has consistently1

made the call that we believe this is a grandfathered2

use.  That's why at the end of the day the burden was3

placed on the developer to notify.  4

So there's nothing that today, in terms of the5

evidence presented by the appellant, we believe would6

change the zoning administrator's determination, and we7

ask that you affirm his determination tonight.  Thank8

you again for your patience.9

MR. CECIL:  Okay, Mr. Quan, do you wish to say something in10

conclusion?11

MR. QUAN:  No, sir.  Thank you, though, appreciate it.  12

MR. CECIL:  Anything else?13

MR. FOX:  One final thing I did see, looking through this14

book and there were these exhibits that you referred to15

earlier.  These were the aerials that were made at16

different times, I believe from March of 1998 through17

March of 2010.  I think you referenced to them as part18

of the administrative record but they were not, and you19

were going to present them in your case in chief.  I20

didn't know, for purposes of the record, whether or not21

with your standing objection you wanted these added to22

the record.23

MR. CECIL:  I think that had to do with a tree or something24

in that respect.25
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MR. WARD:  It did, and evidence also was (inaudible) the1

Town's (inaudible).2

MR. FOX:  I would suggest you add them as Exhibit A with3

your continuing objection.4

MR. CECIL:  Well, we're supposed to try to summarize this,5

with all due respect.  We have -- the applicant's got6

the burden of proof, in my opinion.  He's trying to show7

that there's been a substantial change in the use of the8

property.  He's presented it by photos of other people9

being on the property, the position that the berm has10

changed and many things were changed to substantiate the11

granting of appeal.  I think, was that the simple way of12

stating it, Counsel?  13

MR. WARD:  Sure.  14

MR. CECIL:  The Town, on the other hand, says their hands15

are tied, they have been grandfathered in, it's16

nonconforming section, they can't do anything about it,17

they have to follow the rules and the law.  So now we18

have to make a determination where it's going to be. 19

Does that basically summarize it?20

MR. JUSTUS:  Yes, sir. 21

MR. CECIL:  If you want to extend it we may be here for an22

hour more.23

MR. JUSTUS:  I'm not inclined to do that.24

MR. CECIL:  Okay.  On that I'm going to close the public25
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discussion.  There will be no more from the audience. 1

We are now going to take over to discuss this.  We have2

a right to ask questions of anyone out there that's had3

testimony.  Who would like to start?  Would you like to4

start down there?  You have no questions?  Do you have5

anything more?6

MR. KLUTTZ:  Is this just discussion amongst us?7

MR. CECIL:  This is discussion amongst us and you can ask8

anyone out there that you want any questions you have.9

MR. KLUTTZ:  I don't have any questions, but I think one of10

the things that everybody needs to know, something I've11

struggled with 16 years since I participated in similar12

Board of Adjustment hearings, is one of the things I13

want everybody to hear that we have to see is the14

standards for granting an appeal, the Board of15

Adjustments shall reverse or modify the Board's decision16

determination and permutations under appeal only if they17

find an error in the application of these regulations on18

the part of the officer entering an order or decision of19

termination to interpret this.  20

So we've spent four or five hours with the21

applicant telling us why they think there was an error,22

and I've looked at Exhibit 9, Nonconforming Uses, a23

hundred times over this hour period trying to find --24

trying to -- I forgot about that.  I wasn't paying any25
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attention to whether Mr. Quan was getting paid, was he1

(inaudible) or just different organizations.  I don't2

have to talent (inaudible) used for a commercial use so3

that wasn't there.  And then I started trying to find --4

if I wanted to try to be -- if I wanted to say a5

nonconforming uses has been expanded did I really see6

constricting the space and maybe moving dirt around, and7

I thought about this.  What if he had been building a8

dirt project?  That's the way I would think.  9

So I lived in Harrisburg in Cabarrus County.  We10

built a dirt bike track on two acres and people didn't11

like it.  But it wasn't continued considered a change of12

use or expansion or anything.  So I tried to look at13

this not as the place where -- not as a shooting range14

but is any change in use, you know, and I didn't see15

where what I consider to be restriction of space, not a16

modification to the facility.  I think the language here17

is not intended or built into or something, you know,18

whatever you want to describe it.  These pictures of the19

berms -- and every time I looked at that -- and you made20

me really think about it.  21

You did a pretty good job, but you know, I always22

went back to could I find an error in the application of23

these regulations, and I've worked with the staff a long24

time and I hold them accountable and they'll tell you. 25
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And Jack will be the first one to tell you.  And I can't1

find the error in the application.  And that's how I2

made my decision.  All the other stuff was great3

information, but when you get right down to it I just4

didn't see where -- I could not find the error in the5

application.  So I'll share that with the rest of the6

Board members and, you know, that's kind of where I'm at7

with this.8

MR. CECIL:  Thank you, Joe.9

MR. JACOBSON:  It's been an interesting conversation.  I10

have deep sympathies for the residents, and I also was11

touched by Mr. Quan and the depth he has gone to try to12

do what he can to minimize the impact.  I was frankly13

disappointed by the due diligence the planning14

department did to clarify the startup of the range.  15

The reason I asked about revenue was I wanted to16

know if there were tax returns that could prove that the17

range was in business for X amount of time, and then I18

wanted to look at insurance to see, you know, again how19

long was it there, and we weren't able to get to that. 20

But then when you looked at the appellant and you looked21

at some of the documentation, there were some holes in22

that.  23

So I especially focused on one of the documents in24

here that looked like the range was shooting at the25
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neighborhood, and I was like, okay, but that's not true1

at all.  It's shooting away from the neighborhood.  And2

then I came back to the North Carolina General Statutes3

which overrides all local laws.  And so the reality is,4

the State has taken the decision out of our hands unless5

you were able to say that there was a meaningful change6

or that the range was not in operation until after '94,7

and none of those things seemed to be proved out.8

MR. CECIL:  Any comments?9

(No further comments from the Board.)10

MR. CECIL:  This has been long, and it is sympathetic for11

the neighbors, especially concerning this lack of12

notice.  And if I read this correctly, there was some13

type of notice given.  It may not have been the full14

notice that was required by the planning board, but I15

think, if I recall correctly, the developer said16

something.  Would that mean that a new buyer would be17

alerted to the fact that there is a gun range nearby,18

whether somebody said it's within 900 feet or not.  I19

think I would have been alert and say where is it, what20

is it, and what's going on.  I do admonish Lennar for21

not doing the full proper notice.  22

So whatever decision we make, it isn't going to23

make everyone happy.  So the only thing I'm going to do24

right now is entertain a motion.  Joe, you'll have to25
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give the motion.1

MR. KLUTTZ:  I will make a motion that based on the2

standards for granting an appeal and all the information3

that's been relayed before this Board tonight that this4

Board was unable to find an error in the application5

regulations, therefore, we deny the appeal.  6

MR. CECIL:  Is there a second?7

MR. LOUCKS:  I second.  8

MR. CECIL:   Is there discussion?9

(No comments.)10

MR. CECIL:  Is there any further discussion at all in11

regards to the motion?12

(No comments.)13

MR. CECIL:  Is there any other motion to be made?14

(No comments.)15

MR. CECIL:  Well, the motion has been made, and I'm going to16

call for the vote.17

(Motion to deny the appeal carried unanimously.)18

MR. CECIL:  The appeal has been denied.  With all due19

respect to the neighbors, and it's based on the law and20

North Carolina law in this nonconformity.  We're stuck21

by it, folks.  We are stuck.  But I thank you for all22

your indulgence and I appreciate you putting up with us.23

Now, the only other comment I'm going to make is24

that Mr. Quan has indicated he would like to work with25
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you neighbors, is that correct, you'd like to figure1

something out?  This is off the record here.2

(WHEREUPON, the hearing on Appeal No. A20-01 was3

concluded and the record was closed at 12:19 a.m.)4

* * * * *5
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STATE OF NORTH CAROLINA

COUNTY OF MECKLENBURG

CERTIFICATE OF REPORTER

     I, SALLY W. LOWRANCE, CVR-M, Notary Public, do

hereby certify that the foregoing hearing was taken and

transcribed under my supervision and direction, that the

parties were present as stated, and that I am not of counsel

for, or in the employment of any of the parties to this

action, nor am I interested in the outcome of this action.

     I do further certify that the foregoing 168 pages

constitute a true and accurate transcript of the testimony.

     This the 13th day of September 2020.

SALLY W. LOWRANCE, CVR-M

Notary #19971610098
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Board of Adjustment 
Regular Board of Adjustment Meeting Minutes 

Sept 15, 2020 - 6:30 PM 
Recreation Center 

 
 
A. Roll Call, Determination of Quorum 

Quorum was determined, and Chairman Cecil called the meeting to order.  
Regular Members in attendance: E. Cecil, Chairman, B. Welch, J. Kluttz, T. Primiano, D. Brewer and S. 
Genenbacher 
 
Alternate Members present: J. Bradshaw, J. Loucks, and P. Jacobson who was called upon to serve as a Regular 
Member.  
 
Regular Members absent: W. Smith 

 
B. Approval of Minutes 
 
C. Hearing of Cases 

Prior to testimony, a group attestation was completed for all parties’ involved or giving testimony to the case. This 
included the applicant, Hana Cayton, 10415 Donahue Drive; Brian Richards, Assistant Planning Director; and 
Lauren Speight, Planner 1.  

 
The Chairman read the disclosure statement to the members: The parties to this case are entitled to an impartial 
board. A board member may not participate in this hearing if she/he has a fixed opinion about the matter, a 
financial interest in the outcome of the matter, an undisclosed ex parte communication with a party, or a close 
relationship with an affected person. Does any board member have any partialities, ex parte communication, 
financial interest, or a close relationship with affected persons to disclose and recusal to offer? There were none.   

 

C.1. V20:04: 10415 Donahue Drive, request for a variance from Article 4, Detached 
House, Section 8: Setback for mechanical equipment encroaching in required 
setback.   
Lauren Speight, Planner I (also referred to herein as “staff”) presented, and entered the 
Staff Report into the record through verbal testimony as indicated below, and written 
documentation, which is attached hereto as Exhibit A, and incorporated herein by 
reference.   
 

Findings of Fact with Staff’s Position (ordinance standards are in italics): 
 

Please see Exhibit 1 for the applicant’s responses to the required criteria for granting a 
variance. 

 
In considering any variance request, the following Standards for Granting a Variance 
(Article 11.3.2.e) must be addressed with findings of fact: 

 
Standards for Granting a Variance. When unnecessary hardships would result from 
carrying out the strict letter of a zoning ordinance, the Board of Adjustment shall vary 
any of the provisions of the ordinance upon a showing of all of the following: 
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1) Unnecessary hardship would result from the strict application of the ordinance. It 
shall not be necessary to demonstrate that, in the absence of the variance, no 
reasonable use can be made of the property. 

 
It is Staff’s position that: 
a. The strict application of the Ordinance (Article 4, Detached House, Typical A) 

requires the subject property does not include any mechanical equipment in any 
required setback, which would require the mechanical equipment be relocated. 
Relocating the mechanical equipment would incur an additional cost to the 
property owners. 

b. The survey dated July 21, 2020 included with the application demonstrates the 
HVAC units encroach 2.2’ into the required side yard setback. 

c. The applicants state that without variance the property owners, “will be forced to 
relocate 2 HVAC unites once replacement is necessary. That action requires 
permit. Inspector will catch encroachment.” In correspondence with Staff, the 
applicants stated they received an estimate for the relocation of the HVAC units. 
While the applicants indicate HVAC technicians recommend the HVAC units 
not be relocated until replacements are required, evidence has not been provided 
that the HVAC units cannot be relocated to the rear of the home. Staff confirmed 
with Mecklenburg County Code Enforcement a mechanical permit would be 
required when the units are replaced and relocating the units may require plan 
review for the mechanical permit. However, Staff confirmed replacing the 
HVAC units would require a permit regardless of relocation of the units.   

 
 

It is Staff’s position that: 
  
The apparent oversight of the side yard setback encroachment was not the fault of 
the original property owner. The strict application of the Ordinance may include 
adjustment of side yard property lines and removal or relocation of the 
mechanical equipment. 
 
Staff’s position is that while the strict application of the Ordinance requires the 
relocation of the mechanical equipment either immediately or at the time of 
replacement, unnecessary hardships would not result from carrying out the strict 
letter of a zoning ordinance.  Staff’s position is that this criterion has not been 
satisfied. 
 
2) The hardship results from conditions that are peculiar to the property, such as 

location, size, or topography. Hardships resulting from personal circumstances, as 
well as hardships resulting from conditions that are common to the neighborhood 
or the general public, may not be the basis for granting a  variance. 

 
It is Staff’s position that: 
A. All detached homes located in the Town of Huntersville’s Neighborhood Residential 

Zoning District must comply with Article 4 regarding mechanical equipment.  
B. The applicants state the builder installed two HVAC units within the side yard 

setback and Mecklenburg County issued the Certificate of Compliance with the 
existing encroachment and the applicant purchased the home as new. 

C. Based on the subdivision plat map, the shape and size of the property are similar to 
adjoining properties. No easements or right-of-ways were recorded on the 
subdivision map or survey by the applicant that would prevent the HVAC units from 
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being located in the rear yard. According to Polaris 3G, the topography of the rear 
yard does not prevent the location of HVAC units. Based on the subdivision plat 
map, the application, and data from Polaris, evidence does not demonstrate physical 
characteristics of the rear yard prevent the location of HVAC units. 
  

 
 It is Staff’s position that: 
        
Staff’s position is that this criterion has not been satisfied. 
 
3) The hardship did not result from actions taken by the applicant or the property 
owner. The act of purchasing property with knowledge that circumstances exist that 
may justify the granting of a variance shall not be regarded as a self-created 
hardship. 

 
It is Staff’s position that: 
A. The original property owner purchased the home from the builder as new in 2009. 
B. Mecklenburg County building permit records with the Zoning Plot Plan are no longer 

available as the home was built in 2009. 
C. As the property was built in 2009, Mecklenburg County completed the zoning 

inspection on behalf of the Town for the Certificate of Occupancy. 
D. The Co-applicants Jonathan Ian Cayton and Hana Cayton purchased the property 

August 18, 2020. 

 
 It is Staff’s position that: 
 
As the encroachment appears to have existed since the original construction of the home 
and the home received a Certificate of Occupancy, Staff finds the hardship did not result 
from actions taken by the current property owner. 

Staff’s position is that this criterion has been satisfied.  

 
4) The requested variance is consistent with the spirit, purpose, and intent of the 

ordinance, such that public safety is secured, and substantial justice is achieved. 
 

It is Staff’s position that: 
A. Article 8.10 of the Zoning Ordinance indicates all detached principal structures in all 

districts shall preserve a minimum building separation of 10 ft. 
B. The condition is existing. And, to date, Staff has not received any complaints from 

adjacent property owners. 
C. Staff can administratively waive a deviation of no more than 3% (1.8 inches). The 

setback minimum is 5 ft for the side yard and the HVAC units encroach 2.2’ into the 
required side yard setback. 

 
 It is Staff’s position that: 

While the home encroaches into the side yard setback and does not preserve the 5 ft. side 
yard setback to allow for the required 10 ft. building separation between principal 
structures, it is not a safety concern nor is it encroaching into the neighboring property. 
Staff has not received nuisance complaints regarding the HVAC units.  
 
Staff’s position is that this criterion has been satisfied. 
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STAFF POSITION: 

 
The applicant is seeking a variance of 2.2’ from the Article 4 minimum side yard setback 
requirement to allow an existing encroachment of mechanical equipment to remain. Staff 
finds that unless a variance is granted the property owner would be required to relocate 
the HVAC units. While the encroachment into the side yard setback was not the fault of 
the original property owner, Staff determines evidence does not demonstrate unnecessary 
hardships would result from carrying out the strict letter of a zoning ordinance. And, the 
current property owners were aware of the encroachment before the purchase of the 
home. 
 
Though it appears the neighboring properties have approximately the minimum 5ft side 
yard setback required and modifications to the side yard property lines may not be an 
option, the HVAC units could be relocated.  
 
Staff recommends denial of the variance request; while the application satisfies the 3rd 
and 4th criteria for recommendation for approval of the variance request, the 1st and 2nd 
criteria have not been satisfied. However, at the time of the zoning inspection for the 
Certificate of Occupancy for the home, Mecklenburg County LUESA completed 
inspection on behalf of the Town of Huntersville. The encroachment has existed since 
the construction of the home and is not self-created by the current property owners. The 
encroachment does not pose a safety threat and Staff has not received any complaints 
regarding the encroachment. As the 2.2’ deviation is greater than 3%, Staff is not able to 
administratively waive the encroachment.  
 
E. Cecil asked the applicant if they would like to make a statement. H. Cayton responded 
that they had completed a HVAC inspection and were told that there would be risk of 
damaging the mechanics moving them and it was recommended that they keep them 
where they are. E. Cecil asked if a copy of that recommendation was available, it was 
not.  
 
T. Primiano asked if there was any additional information regarding what would be 
involved for the homeowner in pulling a mechanical permit to move the equipment either 
immediately or when it needed to be replaced. Staff stated that there was no evidence 
provided that the equipment could not be moved. H. Cayton responded that there had not 
been an inspection completed to determine this. 
 
J. Klutz commented that the original permitting was likely done correctly and the error 
lied somewhere else, he then asked if this was a known issues through this neighborhood. 
Staff confirmed that was correct and the County inspection failed to note the error and to 
the best of our knowledge through aerial photography this is not an issue through the 
neighborhood.  
 
S. Genenbacher noted that per the September 2009 survey the original owner was aware 
of the issue and asked if the applicant had been given an estimate as to the cost of 
relocating the equipment. H. Cayton responded that verbally she was told it would 
exceed $1000.  
 
E. Cecil asked if they were in knowledge of the issue when they purchased the home and 
if any consideration for the expense of moving the equipment had been negotiated with 
the previous owner. H. Cayton stated that they had not negotiated this expense as the 
previous owner was not open to negotiation and the realtor had advised them that they 
could apply for a variance. E. Cecil responded that unfortunately something should have 
been done to come into compliance instead of simply applying for a variance and the 
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wording of Article 8 that the equipment ‘shall not encroach’ does not leave room for 
interpretation.  
 
The question was put to Staff if there have been any complaints by neighbors related to 
the noise from the equipment. Staff responded that there have not been any complaints 
filed.  
 
J. Klutz made a Motion to Deny; In considering Staff’s position for V20-04, a request 
by Hana Cayton and Krista Rinehart (property owner) for a variance from Article 4, the 
Planning Department requests denial of the variance request based on a finding that 
while the request satisfies the 3rd and 4th criteria for recommendation for approval of the 
variance request, the 1st and 2nd criteria have not been satisfied. The Planning Department 
believes that the request meets two of the four criteria for granting a variance.  
 
1. The property is located at 10415 DONAHUE DRIVE HUNTERSVILLE NC 28078. 
2. Krista L Rinehart purchased the subject property October 8, 2009. 
3. The property is zoned Neighborhood Residential, Traditional Neighborhood 

Development Overlay. 
4. The property has a 5’ side yard setback 
5. This property is subject to Article 4, Detached House, Typical A of the Huntersville 

Zoning Ordinance.  
6. The house is located in Vermillion Phase 4 which was subdivided September 11, 

2007 under Town of Huntersville Zoning regulations. 
7. The approved subdivision plat Map 48, Page 902 lists the minimum side yard 

setback as 5 ft. 
8. The house was built in 2008 and at the time Mecklenburg County LUESA conducted 

zoning inspections for Certificates of Occupancy on behalf of the Town of 
Huntersville. 

9. The original owner obtained a survey September 21, 2009 of the subject property, 
herein included, demonstrating HVAC units encroaching into the required right side 
yard setback.  

10. Another survey was obtained in the process of the sale of the subject property July 
21, 2020 demonstrating the HVAC units encroach 2.2’ into the required side yard 
setback. 

11. Jonathan Ian Cayton and Hana Cayton purchased the property located at 10415 
DONAHUE DRIVE HUNTERSVILLE NC 28078 on August 18, 2020. 

12. On August 11, 2020, Staff received a variance application for a variation from 
Article 4, Detached House, Typical A. 

E. Cecil made a recommendation that this order not be enforced until the natural 
fail of the equipment, at which time the new equipment should be installed in the 
correct location. 
S. Genenbacher seconded the Motion. The Motion carried (6-1) with T. Primiano 
opposed. 

 

 
D. Other Business 
 
E. Adjourn 
 
 
Approved this ____ day of _________________ 2020.  
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__________________________________  
Chairman or Vice Chairman 
 
 
__________________________________  
Board Secretary 
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Town of Huntersville
Board of Adjustment

October 13, 2020

To: Town Board
  
From: Lauren Speight, Planner 1
  
Date: October 13, 2020
  
Subject: V20-05 - Consider an impervious request for 8201 Sandowne Lane
  
 
EXPLAIN REQUEST:
 
ACTION RECOMMENDED:
 
FINANCIAL IMPLICATIONS:
 
ATTACHMENTS:
1. V20-05 Staff Report_Final Combined
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Board of Adjustment 
Public Hearing Staff Report – October 13, 2020 

Variance #20-05, 8201 SANDOWNE LN HUNTERSVILLE NC 28078 

Case #: V 20-05 
Address: 8201 SANDOWNE LN HUNTERSVILLE NC 28078 
Parcel #: 009-156-01 
Acreage: +/- .327 
Property Owners/Applicants: GREGORY S EVATT, KRISTINA J EVATT 
Staff: Lauren Speight – Planner I 

 

The applicants GREGORY S EVATT and KRISTINA J EVATT, are requesting a variance from Article 3.3.2-B, 
Section E of the Town of Huntersville Zoning Ordinance. The subject property is located within the 
Mountain Island Lake Protected Area. This request is for a major variance to increase the impervious 
built upon area for the property by 533 square feet. See Exhibit A for the variance application. 
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Public Hearing Staff Report – October 13, 2020 

Staff Findings of Fact on Variance #20-05, 8201 SANDOWNE LN HUNTERSVILLE NC 28078 

Findings of Fact with Staff’s Position (Ordinance Standards are in Italics): 

Please see Exhibit A for the applicant’s responses to the required criteria for granting a variance. 

In considering any variance request, the following Standards for Granting a Variance (Article 11.3.2.e) 
must be addressed with findings of fact: 

1. The subject property is located at 8201 SANDOWNE LN HUNTERSVILLE NC 28078. 
2. The subject property, Lot 350, was created May 7 1997 as a part of Birkdale Phase 2, Map 2 (Map 

Book 28, Page 316). 
3. The subject property is zoned General Residential (GR). 
4. The subject property is located within the Mountain Island Lake Protected Area 2 Watershed, which 

has a maximum of 24% allowable built area. 
5. Mountain Island Lake Watershed regulations were effective October 1, 1993 and all new 

subdivisions of land within the Watershed boundary area were thereafter subject to the applicable 
subdivision regulations unless prior approval was granted. 

6. The subject property was developed per the applicable Watershed regulations and per the recorded 
plat map the property has a maximum built upon area of 3,800 square feet. 

7. The subject property was built in 2000. 
8. Mecklenburg County LUESA completed zoning reviews and zoning inspections for residential single 

family building permits at the time a building permit would have been issued for the subject 
property. 

9. GREGORY S EVATT and KRISTINA J EVATT purchased the subject property April 28, 2011 per Deed 
Book 26447, Page 533. 

10. Morris & Moffit, Inc submitted a building permit for the subject property for a remodel December 
26, 2019.  

11. Town Staff approved zoning as noted, “POST CONSTRUCTION INSPECTION REQUIRED.” The issued 
permit, B3675430, includes the scope of work is a room addition. And, the permit notes indicate 
“remodel per plans existing back porch into heated square footage to include a bedroom, bathroom, 
and screen porch. Also adding deck with ramp.” The plot plan for the issued permit did not include a 
paver walkway, patio addition, or any other impervious beyond the structures included in the plot 
plan.  

12. The zoning review was routed to Town Staff January 24, 2020 and Town Staff completed the first 
zoning review January 31, 2020 with a disapproval. Town Staff reviewed zoning again February 6, 
2020 and approved zoning as noted, “POST CONSTRUCTION INSPECTION REQUIRED.” 

13. Upon receipt of the zoning inspection request Town Staff reviewed the permit details and requested 
the applicant provide a survey with impervious detail to ensure the maximum built upon area was 
not exceeded. 

14. Town Staff use the Mecklenburg County GeoPortal impervious area estimate of current use to 
evaluate if properties can accommodate additional impervious area. The Mecklenburg County 
GeoPortal estimates the subject property is currently using 3,029 square feet of impervious area. 

15. Alan Moffit submitted a zoning inspection requested for permit B3675430 June 22, 2020. 
16. Staff replied to Alan Moffit June 23, 2020 indicating a survey with impervious calculations was 

required for the completion of the zoning inspection. 
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17. GREGORY S EVATT emailed Staff June 30, 2020 indicating the survey by Coore Land Surveying 
showed the property exceeds its impervious area and the property owners were interested in 
applying for a variance. 

18. Staff spoke with the property owners during a conference call July 6, 2020 to discuss options to 
bring the property in compliance. The property owners described the history of the non-conformity 
and Staff offered options for the property to come into compliance (removal of excess impervious, 
replacement of impervious with pervious material, impervious area transfer, or Density Averaging 
Certificate). See also Exhibit I. 

19. The Certificate of Occupancy for B3675430 was revoked July 9, 2020. 
20. On September 7, 2020 Staff received a variance application from the property owners for a variance 

from Zoning Ordinance Article 3.3.2-B, Section E for an increase in impervious area of 533 square 
feet. 

21. The maximum built upon area for the subject property is 3,800 square feet per the recorded map 
(MB 28, P 316). The survey included in the application, performed by Andrew Coore June 30, 2020, 
documents the property is 4,333 square and thus 533 square feet over its impervious maximum. As 
the variance request is for 533 square feet, which is greater than 10% of the maximum built upon 
area for the property, this variance application is a major variance request.  

22. Per Article 3.3.2-C, major variances mean variance from the minimum statewide water supply 
watershed protection criteria that result in any one or more of the following: 1) Petitions for the 
reduction of any numerical standard of the low density option in the overlay district by a factor of 
more than 10%; 2) petitions for variation in the design, maintenance or operation requirements of a 
wet detention pond or other approved storm water system; and 3) petitions for the reduction of any 
management requirement that applies to a development proposal intended to qualify under the 
high-density option. 

23. Per Article 3.3.2-C, the Board of Adjustment, acting as the Watershed Review Board, may advise 
approval of a major variance petition upon satisfying the findings of Section 11.3.2 f, or upon finding 
that significant community economic or social benefit would be derived from the granting of the 
variance. 

24. Per Article 3.3.2-C, A decision by the Watershed Review Board to approve a major variance shall be 
advisory only. The Watershed Administrator shall within 30 days forward a record of the Board of 
Adjustment hearing, findings, and conclusions to the North Carolina Environmental Management 
Commission for final decision. 

Standards for Granting a Variance 

When unnecessary hardships would result from carrying out the strict letter of a zoning ordinance, the 
Board of Adjustment shall vary any of the provisions of the ordinance upon a showing of all the following: 

1) Unnecessary hardship would result from the strict application of the ordinance. It shall not be necessary 
to demonstrate that, in the absence of the variance, no reasonable use can be made of the property. 

It is Staff’s position that: 

A. For compliance of the existing excess of impervious area, the strict application of the Ordinance 
(Article 3.3.2-B – Section E) requires: 1) removal of the impervious overage; 2) the subject 
property obtain an impervious transfer from an eligible lot within the subdivision of the subject 
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property; 3) the subject property obtain a Density Averaging Certificate and plat revision with an 
eligible property within the Town. 

B. The subdivision plat map that includes the subject property recorded the maximum built upon 
area correctly. 

C. The issued permit, B3675430, does not include the property is located within the Mountain 
Island Lake Protected Area Watershed. However, the issued permit includes the project 
required a post construction inspection.  

D. As a department policy, Staff does not require a survey with impervious detail for the zoning 
review if a project is not proposing to leave 250 square feet or less of impervious area. Per 
Mecklenburg County GeoPortal data and the proposed additional impervious area for building 
permit B3675430, this project proposed a compliant addition and thus received zoning approval 
for the building permit.  

E. During the course of the zoning inspection, after the completion of the project, Staff learned the 
property is over its impervious maximum. 

F. The applicants state, “after the addition [of a handicapped accessible bedroom, bathroom, and 
screened porch], a stone sidewalk and patio of approx. 560 sq ft were added to the side and 
back of the property. The changes were made in order to accommodate and allow conveyance 
of an electric chair for a handicapped person on to and around the property.” Additionally, the 
applicants state the builder nor landscaper were aware of the impervious area limitations. 
However, the applicants also state, “there was an estimate that the impervious area would not 
be exceeded by building the addition and that additional impervious area would still be available 
for the installation [of] the side walk and patio.” 

G. At-grade patios do not require Town approval and thus would not require Town review before 
installation. 

It is Staff’s position that: 

Town Staff use the Mecklenburg County GeoPortal impervious area estimate of current use to evaluate if 
properties can accommodate additional impervious area. The Mecklenburg County GeoPortal estimates 
the subject property is currently using 3,029 square feet of impervious area. In addition, building permit 
B3675430 requested an additional 465 square feet of impervious area. The plot plan for the issued permit 
does not include the walkway and patio. As this building permit did not propose to leave 250 square feet 
or less of impervious area, Staff would not have required a survey before issuing zoning approval. 

As evidence is not included demonstrating efforts to achieve compliance through removal of excess 
impervious area, impervious transfer, or Density Averaging certificate, Staff determines this standard has 
not been met.  

2) The hardship results from conditions that are peculiar to the property, such as location, size, or 
topography. Hardships resulting from personal circumstances, as well as hardships resulting from conditions 
that are common to the neighborhood or the general public, may not be the basis for granting a variance. 

 

It is Staff’s position that: 
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A. The size and shape of the subject property are comparable with all other lots within Phase 2, 
Map 2 of the Birkdale neighborhood.  

B. All 42 residential single-family lots recorded within Phase 2, Map 2 of the Birkdale neighborhood 
have the same maximum built upon area. 

C. Paver stones are considered an impervious surface by the Mecklenburg County Storm Water 
Administrator as well as the Town Land Development Engineer. 

D. The applicant states, “the [electric wheel] chair cannot be used on mulch, straw, sand, or other 
soft loose surfaces.” 

It is Staff’s position that: 

Evidence is not included that physical characteristics of the lot prevent compliance with Watershed 
regulations. The property shape and size are comparable with all other single family lots within Phase 2, 
Map 2 of the Birkdale neighborhood. And, all 42 residential single-family lots recorded within Phase 2, 
Map 2 of the Birkdale neighborhood have the same maximum built upon area. Staff does not find 
evidence included in the application demonstrating this standard has been met. 

3) The hardship did not result from actions taken by the applicant or the property owner. The act of 
purchasing property with knowledge that circumstances exist that may justify the granting of a variance 
shall not be regarded as a self-created hardship. 

It is Staff’s position that: 

A. While at-grade patios do not require Town approval and thus would not require Town review 
before installation, the plot plan for the issued permit does not include the walkway and patio. 

B. The applicants state they, “were not made aware of the impact of impervious area limitations 
prior to the installation of the back patio and sidewalk that resulted in the impervious area 
overage.” 

C. The applicants also state, “there was an estimate that the impervious area would not be 
exceeded by building the addition and that additional impervious area would still be available 
for installation the side walk and patio.” 

D. The subject property was created May 7 1997 as a part of Birkdale Phase 2, Map 2 (Map Book 
28, Page 316) and per the recorded plat map the property has a maximum built upon area of 
3,800 square feet. 

It is Staff’s position that: 

Evidence is not included demonstrating efforts to achieve compliance through removal of excess 
impervious area, impervious transfer or Density Averaging certificate, Staff determines this standard has 
not been met. 

As evidence is not included demonstrating the hardship did not result from actions taken by the property 
owner or contractor on behalf of the property owner, Staff determines this standard has not been met. 

4) The requested variance is consistent with the spirit, purpose, and intent of the ordinance, such that public 
safety is secured, and substantial justice is achieved. 
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It is Staff’s position that: 

E. Per Article 3.3.2 of the Town of Huntersville Zoning Ordinance, “The intent of the Mountain 
Island Lake Watershed Overlay District is to provide for the protection of public water supplies 
as required by the NC. Water Supply Watershed Classification and Protection Act (G.S 143-
214.5) and regulations promulgated there under. The Mountain Island Lake Watershed Overlay 
may be applied in any zoning district. The Mountain Island Lake Watershed Overlay District 
supplements the regulations of the underlying zoning district within the Mountain Island Lake 
Watershed Protection Area to ensure protection of public drinking water supplies.” 

F. Per Article 3.3.2-B of the Zoning Ordinance, “The intent of these regulations is to allow 
development with fewer restrictions in protected areas 1 and 2 than in the critical areas because 
the risk of water quality degradation from pollution is less in the protected areas than in the 
critical areas.” 

G. Mountain Island Lake Watershed regulations were effective October 1, 1993 and all new 
subdivisions of land within the Watershed boundary area were thereafter subject to the 
applicable subdivision regulations unless prior approval was granted. 

H. The subdivision plat map established the maximum built upon area for the subject property is 
3,800 square feet. 

I. A building permit was issued February 7, 2020 for the addition of 200 square feet of heated 
area, conversion of 265 square feet, and the addition of 200 square feet of deck. 

J. Though a permit is not required for at-grade patios, the plot plan for the issued permit does not 
include the walkway and patio. 

K. The 533 square feet increase of impervious area is greater than 10% of the maximum built upon 
area for the lot, thus this request qualifies as a major variance request. 

L. Per Staff correspondence with Rusty Rozzelle, Mecklenburg County Water Quality Program 
Manager and Storm Water Administrator, any increase beyond the maximum built upon area 
limit for the property necessitates mitigation to ensure water quality standards are met (Exhibit 
E). 

It is Staff’s position that: 

Staff recognizes the diversity of needs residents of the Town of Huntersville experience. Variances 
requests are used when unnecessary hardship would result from the strict application of the ordinance. 
And, Staff’s determination is based solely upon the finding of facts and the standards for granting a 
variance as set by North Carolina General Statutes. 

Staff determines the requested variance is not consistent with the spirit, purpose, and intent of the 
ordinance, such that public safety is secured, and substantial justice is achieved. The intent of the 
Mountain Island Lake Watershed Overlay District is to provide for the protection of public water supplies 
for multiple municipalities. While this variance request is for only one individual property, any property 
that exceeds its maximum built upon area limit contributes to degradation of water quality.  

If the property engaged in a Density Averaging Certificate or demonstrates water quality standards are 
met, Staff determines this standard could be met. However, as evidence is not included demonstrating 
efforts to achieve compliance through an impervious transfer or Density Averaging certificate, Staff 
determines this standard has not been met. 
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Staff Position: 

The applicants are seeking a variance from Section E of Article 3.3.2-B of the Huntersville Zoning 
Ordinance for the excess of 533 square feet of impervious area. Staff determines that if the Board of 
Adjustment does not advise approval for the requests the property owner would be required to: 1) 
remove the excess impervious area; 2) obtain an impervious transfer from an eligible lot within the 
subdivision; or, 3) obtain a Density Averaging Certificate from an eligible lot in the Town. 

The application with regard to the variance request for the existing impervious area does not meet any of 
the standards of Article 11.3.2, Section E.  

Therefore, based on the application and evidence submitted Staff recommends the Board of Adjustment 
recommend denial of the variance request. 

Attachments: 

Exhibit A – Variance Application  

Exhibit B – Vicinity Map with Zoning 

Exhibit C – Topographical map 

Exhibit D – Aerial Map 

Exhibit E – Map Book 28, Page 316 

Exhibit F – 2020 Building Permit 

Exhibit G – Plot Plan submitted February 6, 2020 

Exhibit H – County Town Correspondence 

Exhibit I – Town Property Owner Correspondence 

Exhibit J – Article 3.3.2-B, Section E – Zoning Ordinance 
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EXAMPLE MOTION: V20-04, 10415 DONAHUE DRIVE 

Planning Department Board of Adjustment 
DENIAL: In considering Staff’s position for V20-05, 
a request by GREGORY S EVATT and KRISTINA J 
EVATT for a variance from Article 3.3.2-B, Section 
E of the Town of Huntersville Zoning Ordinance, 
the Planning Department recommends denial of 
the major variance request based on a finding 
that none of the standards for granting a variance 
have been met. 
 
Findings of fact to support denial are listed on 
pages 2-7 of this staff report. 

APPROVAL: In considering Staff’s position for 
V20-05, a request by GREGORY S EVATT and 
KRISTINA J EVATT for a variance from Article 
3.3.2-B, Section E of the Town of Huntersville 
Zoning Ordinance, the Board of Adjustment 
advises approval of the major variance request 
based on a finding that the request meets ____ 
of the four criteria, outlined in the Zoning 
Ordinance, for granting a variance. 
 
 
The Board of Adjustment finds the request meets 
______ of the four criteria for granting a variance 
based on the following findings of fact: (explain 
findings of fact) 

 DENIAL: In considering Staff’s position for V20-05, 
a request by GREGORY S EVATT and KRISTINA J 
EVATT for a variance from Article 3.3.2-B, Section 
E of the Town of Huntersville Zoning Ordinance, 
the Board of Adjustment denies the major 
variance request based on a finding that the 
request meets ____ of the four criteria, outlined 
in the Zoning Ordinance, for granting a variance. 
 
The Board of Adjustment finds the request meets 
______ of the four criteria for granting a variance 
based on the following 

 

 

 

 

 

 

 

 

 

 

 

Page 8

Page 190 of 295



Board of Adjustment 
Public Hearing Staff Report – October 13, 2020 

 

 

 

 

 

 

 

Exhibit A – Application 
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  Page 1 of 4 
Last Updated June 2019 

 

Variance  

Application 

 

 

 

 

 
 

Date of Application: __________________________ 
 

Property/Building Address:                __  Parcel Size (ac): ___________ 

Tax Parcel ID (PIN) Number(s):                     ____  ____   

Text of Ordinance to be varied 

Ordinance:           Article:      ____  Section:     ________    

                                     

                                                                                        

                                                             ___

 _____________________________________________________________________________________ 

 
Submittal Requirements and Procedure 
 

The following must be submitted with the completed application (signed and dated by the property owner 
and/or applicant): 
 

 One (1) hard copy and one (1) electronic copy of any applicable map(s), site plans, exhibits, and 
applications showing exact location of property with respect to existing streets, adjoining lots and other 
important features on or contiguous to the property.  Also, include any maps and/or illustrations (to 
scale), which are necessary to show the location, number and size of buildings, signs, etc., on the 
property. 

 
 A list of names, addresses and tax parcel identification numbers of properties that abut the site, are 

across the street from the site or are otherwise within one hundred feet (100’) of the site.(Electronic 
format preferred) 
 

 Review Fee (Please check most recent version of Fee Schedule for applicable Variance Review Fee) 
 

 See the current Board of Adjustment Submittal Deadlines and Meeting Schedule for filing deadlines 
and meeting dates 
 

 Please submit your complete application and fee by noon the day filing deadline 
 

 
 
 
 
 
 
 
 
 
 
 
 

0.327

00915601

Zoning 3.3.2-B
Overlay District of Protected Area PA2 Build Upon Area, Impervious Area

8201 Sandowne Lane Huntersville NC 

September 8, 2020

Section E

the allotted 3,800 square feet due to the addition of a stone walkway and patio.  This area was   

added to facilitate access to the backyard for a handicapped person in a motorized wheel chair.

This request is to allow a variance of 533 square feet of impervious area.  The amount is only 14% higher than 
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Notifications Requirements 

 
Planning Staff will be required to notify in writing each adjoining property owner. 

 
Planning Staff will also be required, if you are seeking a variance from the requirements of the Mountain Island 
Lake or Lake Norman Watershed Overlay Districts, to notify in writing each local government having jurisdiction in 
the watershed and the entity using the water supply for consumption as follows: 

 Mountain Island Lake Watershed Overlay.  Local governments having jurisdiction in the watershed: Charlotte 
Mecklenburg, Cornelius and Huntersville.  Entities using the water supply for consumption: Mecklenburg County, 
Gastonia and Mount Holly. 

 Lake Norman Watershed Overlay.  Local governments having jurisdiction in the watershed:  Davidson, Cornelius 
and Huntersville.  Entities using the water supply for consumption: Mooresville, Mecklenburg County and Lincoln 
County. 

 
 

Variance Requirements 
 

STANDARDS FOR GRANTING A VARIANCE (Article 11.3.2.e.): 
 
When unnecessary hardships would result from carrying out the strict letter of a zoning ordinance, the Board of 
Adjustment shall vary any of the provisions of the ordinance upon a showing of all the following: 

 
1. Unnecessary hardship would result from the strict application of the ordinance. It shall not be necessary 

to demonstrate that, in the absence of the variance, no reasonable use can be made of the property.  
2. The hardship results from conditions that are peculiar to the property, such as location, size, or 

topography. Hardships resulting from personal circumstances, as well as hardships resulting from 
conditions that are common to the neighborhood or the general public, may not be the basis for granting 
a variance.  

3. The hardship did not result from actions taken by the applicant or the property owner. The act of 
purchasing property with knowledge that circumstances exist that may justify the granting of a variance 
shall not be regarded as a self-created hardship.  

4. The requested variance is consistent with the spirit, purpose, and intent of the ordinance, such that public 
safety is secured, and substantial justice is achieved.  

 
Appropriate conditions, which must be reasonably related to the condition or circumstance that gives rise to the 
need for a variance, may be imposed by the Board (Article 11.3.1.e.). 
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In the following spaces, indicate FACTS that demonstrate to the Board of Adjustment you meet all the 
standards for granting a variance:  
 
1. Unnecessary hardship would result from the strict application of the ordinance. It shall not be necessary to 

demonstrate that, in the absence of the variance, no reasonable use can be made of the property. The 
difficulty or hardship would result only from these regulations and from no other cause, including the 
actions of the owner or previous owners of the property.  

                                    

                                    

                                                                                                                                          

2. The hardship results from conditions that are peculiar to the property, such as location, size, or topography. 
Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are 
common to the neighborhood or the general public, may not be the basis for granting a variance. The 
difficulty or hardship is peculiar to the property and is not generally shared by other properties classified in 
the same zoning district and/or use for the same purpose. 
                                    

                                    

                                     
 

3. The hardship did not result from actions taken by the applicant or the property owner. The act of 
purchasing property with knowledge that circumstances exist that may justify the granting of a variance 
shall not be regarded as a self-created hardship.  
                                    

                                    

                                     
 

4. The public safety and general welfare have been protected and substantial justice done.  
                                    

                                      

                                                                  __ 

 

 

 

 

 

 

 

 

 

 

 

 

The paver stones for the back patio and additional side walks were recommended by the landscaper versus impervious sufraces such as mulch 

As this year marks the 30th anniversay of the Americans with Disabilities act, it seems apparent that all people, especially local governments

can see the value and justice in facilitating as much access as possible to handicapped individuals to allow them to enjoy the same quality and 

enjoyment of life as their able bodied families and neighbors.  It would seem fair and reasonable for city's zoning ordinance, or at the very least 

access to the yard area with the rest of the family and would be relegated to the deck, unable to participate in normal backyard family activities. 

 the variances, to account for those with handicaps and disabilities.  Without this requested variance, our father / father-in-law Alva will not have  

In July of 2020 there was an addition to the property consisting of a handicapped accessible bedroom and bathroom and a screened porch totallying 

or wood as being superior in stability, traction and durability for use by an electric wheel chair.  The chair cannot be used on mulch, straw, sand or 

other soft loose surfaces.

In reviewing all our documentation for the projects, the subject of impervious area was noted by the architect though not the impact or limitations
it might present to the project completion.  There was an estimate that the impervious area would not be exceeded by building the addition and  

that additional impervious area would still be available for the installation the side walk and patio.  

As noted in the response to section 1, the homeowners were not made aware of the impact of impervious area limitations prior to the installation of 

the back patio and sidewalk that resulted in the impervious area overage. 

540 sq ft.  After the addition, a stone sidewalk and patio of approx. 560 sq ft were added to the side and back of the property.  The changes were made

in order to accomodate and allow conveyance of an electric wheel chair for a handicapped person on to and around the property. (continued below)

In addition, 450 sq ft of the patio pavers are boderes by at least10 feet of permeable surfaces which facilitates the capture of stormwater runoff.  
which is in line with the intent of the ordinance.

1 (Continued from above) Neither the builder nor the landscaper were aware of the impervious area limitations so were unable to advise us of the impact.
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Applicant  
 
Printed Name__________________________________________ Phone _____________________________________ 
  
☐ Corporation ☐Limited Liability Company ☐ Trust ☐ Partnership ☐ Other: __________________________________________________________ 
 
☐   By signature below, I hereby acknowledge, as/on behalf of (circle one) the applicant my understanding this application 
will be considered in a quasi-judicial proceeding and that neither I, nor anyone on my behalf, may contact the Board of 
Commissioners except through sworn testimony at the public hearing. (Applicable if box is checked) 
 
Signature _________________________________________________________Date____________________________ 
 
Title___________________________________ Applicant Phone_____________________________________________ 
 
Applicant Email ____________________________________________________________________________________ 
 
Address of Applicant ________________________________________________________________________________ 
 
Property Owner (if different than applicant)  
 
* Printed Name__________________________________________ Phone ____________________________________  
 
☐ Corporation ☐Limited Liability Company ☐ Trust ☐ Partnership ☐ Other: __________________________________________________________ 
 
☐   By signature below, I hereby acknowledge, as/on behalf of (circle one) the owner my understanding this application 
will be considered in a quasi-judicial proceeding and that neither I, nor anyone on my behalf, may contact the Board of 
Commissioners except through sworn testimony at the public hearing. (Applicable if box is checked) 
 
Signature _________________________________________________________Date___________________________ 
 
Title___________________________________ Applicant Phone ____________________________________________ 
 
Applicant Email ____________________________________________________________________________________ 
 
Address of Property Owner___________________________________________________________________________ 
* Property owner hereby grants permission to the Town of Huntersville personnel to enter the subject property for any purpose required in processing 
this application.    
 
Every owner of each parcel included in this application, or the owner (s) duly authorized agent, must sign this application.  
If signed by an agent on behalf of the Owner, this petition MUST be accompanied by a Limited Power of Attorney signed 
by the property owner (s) and notarized, specifically authorizing the agent to act on the owner (s) behalf in signing this 
application.  Failure of each owner, or their duly authorized agent, to sign, or failure to include the authority of the agent 
signed by the property owner, will result in an INVALID APPLICATION.  If additional space is needed for signatures, 
attach the Town of Huntersville Signature Addendum Form. 
 
 
Contact Information 
Town of Huntersville   Phone:   704-875-7000  
Planning Department  Fax:     704-875-6546  
PO Box 664      Physical Address: 105 Gilead Road, Third Floor, Huntersville, NC 28078 
Huntersville, NC 28070   Website:  https://www.huntersville.org/228/Planning-Department 
 

Received By Planning Department Staff: _____________ 
 

Staff Initials: ______________ 
 

704-965-4978

Individual homeowner

Same as applicant

8201 Sandowne Lane Huntersville NC 28078

gsevatt@live.com
704-965-4978

Gregory Shane Evatt

Home owner

 / Kristina J Evatt

  September 8, 2020
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Exhibit B –Zoning Map 
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Exhibit C – Topographical Map 
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Date Printed: 10/4/2020 10:01:27 PM

This map or report is prepared for the inventory of real property within Mecklenburg County and is compiled from recorded deeds, plats, tax maps, surveys, planimetric maps, and other public records and data. 
Users of this map or report are hereby notified that the aforementioned public primary information sources should be consulted for verification. Mecklenburg County and its mapping contractors assume no legal 
responsibility for the information contained herein.

Polaris 3G Map – Mecklenburg County, North Carolina
8201 SANDOWNE LN HUNTERSVILLE NC 28078
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Exhibit D – Aerial Map 
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Date Printed: 10/4/2020 10:02:24 PM

This map or report is prepared for the inventory of real property within Mecklenburg County and is compiled from recorded deeds, plats, tax maps, surveys, planimetric maps, and other public records and data. 
Users of this map or report are hereby notified that the aforementioned public primary information sources should be consulted for verification. Mecklenburg County and its mapping contractors assume no legal 
responsibility for the information contained herein.

Polaris 3G Map – Mecklenburg County, North Carolina
8201 SANDOWNE LN HUNTERSVILLE NC 28078
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Exhibit E – Map Book 28, Page 316 
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02/07/2020

Edwards, Masika TIssued By:

Issue Date:

Permit: B3675430

One/Two Family

Building Permit

Mecklenburg County
Land Use and Environmental Services
2145 Suttle Avenue
Charlotte, NC 28208
(980) 314 - CODE (2633)

Property Details:

HUNTERSVIL
LE

Address: Tax Jurisdiction:8201  SANDOWNE LN

00915601Parcel Id:Subdivision:

EvattOwner: Owner Phone No:

Owner Address: 8201 Sandowne LaneHuntersville, NC  28078

Irregular Lot:NCorner Lot: NThrough Lot:NLot:Block: Land Area:350

15.
0

Right Side: 20.
0

Left Side:50.0Front:Minimum Setbacks (ft.) Rear:0.0

Project Details:

Res Master Plan #:404963Project Number:

MORRIS & MOFFITT / BED & BTH ADD. & RENOV / PLN REVProject Name:

434 - Res Dwelling - CO required (Add, Alteration, Repair)USDC Code:

R3     * RESIDENTIAL - SINGLE FAMILYOccupancy:

1163483Lien Agent No:Agent:  Stewart Title Guaranty CompanyPhone:  (888) 690-
7384Fax:      (919) 489-5231Email:
support@liensnc.comMailing Address:     19 W Hargett ST  Unit:
507, Raleigh, North Carolina  27601Physical Address:  19 W
Hargett ST  Unit: 507, Raleigh, North Carolina  27601

Lien Agent:

Trade Details:

Building

Bedroom Addition:SI Required:Details: YesNAddition (expand footprint). Room Addition.

Type of Work: Addition (expand footprint)

200 Renovated:Heated:Square Footage: Deck: 200

Unheated: Converted: 265

Does the weight of the PV system exceed 3lbs per square foot?

Does the roof possess more than one layer of asphalt shingles?

Does the roofing material consist of a type other than asphalt or metal?

Solar PV Option:

Electrical

DUKE ENERGYPower Company:ExistingService:

Circuits at 120V: Circuits Over 120V:Total Amps: # of Circuits:

Mechanical

Central A/C, Gas/Oil FurnaceHeating Details:

PIEDMONT NATURAL GASGas Company:

# of Gas Connections: # of Appliances

Page 1 of 4This permit will expire if work either has not started within 6 months or is discontinued for a period of 12 months.
No credit or refund will be given unless applied for within 120 days after a permit has expired.
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Plumbing Private ServicePublic Meter/Connection

Master Individual Community# of Fixtures: 1 Individual

ExistingType of Service: No NoNoWater/Well: Yes
# of Applicances 1 No NoNoSewer/Septic: Yes

Fees

$40.00

$0.00

$970.84

$103841.00

$27987.00

Construction

$930.84

$0.00

$0.00

$0.00

N

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00 Y

$75854.00

Zoning Fee:

Vector OK:

Triple Fee:

Total Equipment Costs:

Total Fee:

Total Equipment Fee:

Total Cost Calculation:

SubPermit Costs:

School Bond Name:School Bond ID:

Permit Fee Type:

*Permit Fee:

Paper Plans  Fee:

Paper Application Fee:

NESHAP OK:

NESHAP Fee:

IsSchool Bond:

Homeowner Recovery Fund:

HFR Fee:

Fire Damage Fee:

Fee Adjustment:

Fast Track Fee:

Equipment Cost at 100%

Equipment Cost at 20%

Comm Surcharge: Charge To Acct:

Bldg Cost less Equipment over $500K:

* Permit Fee Calculation is based upon the following costs: Equipment Summary

Contractors

Building
Contractor

9804395557

B3675430

54678

No

MORRIS & MOFFITT INC X43893

$75,854.00

 41 ODELL SCHOOL RD. UNIT BCONCORD, NC  28027

Phone:

Permit #:

License #:

Homeowner:

Contr ID:

Contract Cost:

Address:

Electrical
Contractor

7042132916

E3698118

27090

No

DEGRACE ELECTRIC LLC X54601

$9,156.00

6419 HARBURN FOREST DRCHARLOTTE, NC  28269

Phone:

Permit #:

License #:

Homeowner:

Contr ID:

Contract Cost:

Address:

Mechanical
Contractor

7047913273

M3698119

28511

No

REIGEL SEAN PARICK X40179

$13,791.00

10900 BOWMAN BARRIER RDMT PLEASANT, NC  28124

Phone:

Permit #:

License #:

Homeowner:

Contr ID:

Contract Cost:

Address:

Plumbing
Contractor

9803090883

P3698120

28890

No

RECOMMENDED PLUMBING X40622

$5,040.00

5815 OLD MT HOLLY RDCHARLOTTE, NC  28008

Phone:

Permit #:

License #:

Homeowner:

Contr ID:

Contract Cost:

Address:

Agency Holds

As of the time of this permit issuance, the following holds exist on this project:

Page 2 of 4This permit will expire if work either has not started within 6 months or is discontinued for a period of 12 months.
No credit or refund will be given unless applied for within 120 days after a permit has expired.
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Phone # ReasonAgency

NOTE:

Additional Information:

Permit Notes

remodel per plans existing back porch into heated square footage to include a bedroom, bathroom, and screen 
porch.  Also adding deck with ramp

POST CONSTRUCTION INSPECTION REQUIRED 

R308.4 PROVIDE TEMPERED GLAZING IN THE WINDOW LESS THAN 60 INCHES FROM THE 
TUB OR SHOWER AND LESS THAN 60 INCHES ABOVE THE FLOOR  //  
R308.4 PROVIDE TEMPERED GLAZING WHERE THE WINDOW IS WITHIN 24 INCHES OF A 
DOOR AND LESS THAN 60 INCHES FROM THE FLOOR  //  
R905.2.2 PROVIDE 2 LAYERS UNDERLAYMENT ON ROOF WITH LESS THAN 4:12 PITCH WHERE 
ASPHALT SHINGLES ARE USED  //  
R408.1.2 PROVIDE FOUNDATION VENTS WITHIN 3 FEET OF EACH CORNER  //  

McDOWELL

POST CONSTRUCTION INSPECTION REQUIRED 

Disclaimer: Mechanical equipment shall be placed in side and rear yards only and shall not encroach into any 
required setbacks.

Inspection Team

Griffin, Jeff

Burgin, Brandon

Your project has been assigned to the Residential Inspection Team.  For further assistance you can
contact the Residential Inspection Team:

To contact your project manager, inspection supervisor, or obtain inspection assistance with your
project, call 980-314-3134.

Supervisor:

Kale, Michael

Barrett, Dave

Barrett, Dave

Supervisor:

Supervisor:

Manager:

Supervisor:

Page 3 of 4This permit will expire if work either has not started within 6 months or is discontinued for a period of 12 months.
No credit or refund will be given unless applied for within 120 days after a permit has expired.
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Page 4 of 4This permit will expire if work either has not started within 6 months or is discontinued for a period of 12 months.
No credit or refund will be given unless applied for within 120 days after a permit has expired.
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Exhibit G – Plot Plan Submitted Feb. 6, 2019 
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Exhibit H – County Town Correspondence 
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Lauren Speight

From: Rozzelle, Rusty <Rusty.Rozzelle@mecklenburgcountync.gov>

Sent: Friday, September 18, 2020 5:02 PM

To: Lauren Speight

Cc: Mike MacIntyre

Subject: RE: [External]Impervious Area Variance Requests

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you 

recognize the sender and know the content is safe. 

I agree with your conclusion that because both these variances result in an increase in impervious area, they 

would result in negative impacts to water quality unless those impacts were mitigated.  Have they pursued 

Density Averaging as an option?  Also, there are a lot of BMPs in Birkdale.  With regard to the Watershed 

Administrator, for the Town of Huntersville that is the Zoning Administrator or Jack.  He is responsible for the 

watershed ordinances.  It is a little confusing, but I am the Storm Water Administrator and responsible for the 

post-construction ordinance. 

 

From: Lauren Speight <lspeight@huntersville.org>  

Sent: Friday, September 18, 2020 1:59 PM 

To: Rozzelle, Rusty <Rusty.Rozzelle@mecklenburgcountync.gov> 

Cc: Mike MacIntyre <mmacintyre@huntersville.org> 

Subject: [External]Impervious Area Variance Requests 

 

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you 

recognize the sender and know the content is safe.  

 

Good afternoon, 

 

Town of Huntersville Staff has received two major variance application requests; one for a property in the LN Watershed 

and another for a property in the MIL PA-2. 

 

15710 PINE ST HUNTERSVILLE NC 28078 (LN CA) – As far as Staff can tell from the application and public data, the home 

was originally built over its impervious max. It was created as a new lot of record in 2000, thus subject to the Watershed 

regulation for the LN-O. The property is about 1000 sf over its max and based on a rather blurry survey from 2007 it 

appears the home and driveway were built as permitted. The plat map that created this new lot does not note the LN-O, 

but the issued permit does not the LN-O 24% MBUA. But, they property received the permit and the CO. 

 

8201 SANDOWNE LN HUNTERSVILLE NC 28078 (MIL PA-2) – This variance stems from a building permit received this 

years for the conversion of about 265 sf of the home and an additional 200 sf. As far as staff can tell from the application 

and public data the property was approximately 800 sf under its MBUA, which is how they got zoning approval for the 

building permit. However, according a currently property survey the property is over by about 1000 mostly as the result 

of pavers that were added to the property. The permit has not received a CO because of the impervious issue. 

 

I am seeking guidance, though I believe I know the answer this time, about these requests with regard to the 4th variance 

standard be the General Statutes (The requested variance is consistent with the spirit, purpose, and intent of the 

ordinance, such that public safety is secured, and substantial justice is achieved.) The intent of the Watershed Overlays 

is to protect the drinking water supply for various municipalities. I believe that Staff must assert that without mitigation 

to ensure water quality, administrative approval of a variance effectively increasing the impervious maximum for these 

properties is not in the interest of public safety. Am I incorrect? 
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• The Pine Street property was not developed with storm water infrastructure.  

• The Sandowne Lane property is in Birkdale and was subdivided in 1997. I believe there is planned SW 

infrastructure here, correct? 

 

I am also seeking guidance about the process for a major variance – Are you or Mike MacIntyre the Watershed 

Administrator that would forward an advisory approval to the NCDEQ Environmental Management Commission for final 

decision? Is there any other role the Watershed Administrator plays in the processing of a major variance for properties 

in Watershed Overlays? Is there any way for me to learn of major variances for the MIL or LN overlays that have been 

previously forwarded? 

 

Lauren Speight 

Planner I | Town of Huntersville  

105 Gilead Road | Third Floor 

P.O. Box 664 | Huntersville, North Carolina 28070 

PH: 704-766-2254 | FX: 704-992-5528 

Email: lspeight@huntersville.org 

Web: www.huntersville.org 

 

 

 

Pursuant to North Carolina General Statutes, Chapter 132, email correspondence to and from this address may be considered public record under the 
North Carolina Public Records Law and may be disclosed to third parties. 
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Lauren Speight

From: Shane <gsevatt@live.com>

Sent: Monday, July 20, 2020 6:07 PM

To: Lauren Speight

Subject: Re: Online Form Submittal: Zoning Inspection Request

CAUTION: This email originated from outside of the organization. Do not click links or open attachments 

unless you recognize the sender and know the content is safe. 

Thank you Lauren!  You are always so helpful and responsive. We really appreciate that.  

Shane 

 

 

On Jul 20, 2020, at 5:56 PM, Lauren Speight <lspeight@huntersville.org> wrote: 

  
Good afternoon, 
  
If you are receiving a transfer from properties in your neighborhood, you would engage a licensed land 

surveyor to submit a plat revision with an impervious transfer. 
  
The surveyor would need to submit a plat revision for all three lots showing the revised impervious 

maximums. Yes, there is a checklist. Please see attached. I can chat with your surveyor when the time 

comes as well if you like. 
  
As far as I can tell, per the zoning regulations 8423 Sandowne Lane and 8129 Sandowne Lane may be 

eligible to give impervious to 8201 SANDOWNE LN. I have sent the parcels to the Land Development 

engineer for his feedback and will follow up when I know more from him. 

  
Lauren Speight 
Planner I | Town of Huntersville  
105 Gilead Road | Third Floor 
P.O. Box 664 | Huntersville, North Carolina 28070 
PH: 704-766-2254 | FX: 704-992-5528 
Email: lspeight@huntersville.org 
Web: www.huntersville.org 
  
<image001.png> 
  
Pursuant to North Carolina General Statutes, Chapter 132, email correspondence to and from this address may be considered 
public record under the North Carolina Public Records Law and may be disclosed to third parties. 
  
  

From: Shane <gsevatt@live.com>  

Sent: Monday, July 20, 2020 1:55 PM 

To: Lauren Speight <lspeight@huntersville.org> 

Cc: Kristi Evatt <kristi_evatt@yahoo.com> 

Subject: Re: Online Form Submittal: Zoning Inspection Request 
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CAUTION: This email originated from outside of the organization. Do not click links or open 

attachments unless you recognize the sender and know the content is safe. 

Thank you Lauren.  Thank you for the clarification.  

  

So if our neighbors’ properties are eligible and are in the same neighborhood, what is the process 

to make the impervious area transfer? Is there documentation/checklists on the Huntersville 

planning website like there is for the density averaging certificate? 

Shane 

 

 

 

On Jul 20, 2020, at 1:25 PM, Lauren Speight <lspeight@huntersville.org> wrote: 

  
Good afternoon, 
  
I will follow up about the question regarding noting where impervious is transferred 

from when I chat with the Planning Director. 
  
Quick clarification: Impervious transfers are transfers of impervious area from eligible 

lots within your neighborhood. A Density Averaging Certificate is an impervious transfer 

from eligible lots that are not within you neighborhood. 
  
- how do I get an approval stormwater mitigation plan from Mecklenburg County? If you 

were to proceed with the Density Averaging Certficate Process, an engineer would 

need to submit plans and/or calculations for review by the Town Land Development 

engineer to show compliance with Storm Water regulations. 
  
- what is a BPM? I think you may be referring to a BMP, Best Management Practice. A 

BMP is method of reducing water pollution (sand filter, rain garden, etc.).  
  
- how do I determine the parcel unification number, zoning district, watershed overlay, 

and watershed variance? You can find everything except a watershed variance for 

properties in Polaris3G. I can only think of one subdivision that received a variance 

with regard to the Watershed, Plum Creek. Here is the link to 8201 SANDOWNE LN 

HUNTERSVILLE NC 28078.  
  
  

Parcel Identification Number  

  

<image002.jpg> 
  
Zoning District: Select the Layers/Label Tab, Then select Zoning under the Boundaries 

section 
  

<image003.jpg> 
  
Watershed Name and Class 
  

<image004.jpg> 
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- what type of company do I use to get a revised plat for the properties?  Is it a title 

company, surveyor, etc.? For a plat revision, you would need a licensed land surveyor. 

But, the Land Development engineer may need data provided by an engineer. So, 

when you find properties that are potential pairs, you are welcome to email me and I 

will check if the LD engineer needs more information. 
  
Let me know if you have any other questions! 
  
Lauren Speight 
Planner I | Town of Huntersville  
105 Gilead Road | Third Floor 
P.O. Box 664 | Huntersville, North Carolina 28070 
PH: 704-766-2254 | FX: 704-992-5528 
Email: lspeight@huntersville.org 
Web: www.huntersville.org 
  
<image001.png> 
  
Pursuant to North Carolina General Statutes, Chapter 132, email correspondence to and from this address may 
be considered public record under the North Carolina Public Records Law and may be disclosed to third 
parties. 
  
  

From: Shane <gsevatt@live.com>  

Sent: Thursday, July 16, 2020 3:44 PM 

To: Lauren Speight <lspeight@huntersville.org> 

Cc: Alan MOFFITT <alan_mamoffitt@hotmail.com>; Kristi Evatt 

<kristi_evatt@yahoo.com> 

Subject: Re: Online Form Submittal: Zoning Inspection Request 

  

CAUTION: This email originated from outside of the organization. Do not click 

links or open attachments unless you recognize the sender and know the content is 

safe. 

Thanks!   

  

When I reviewed the Density Average Certificate checklist, there were A number 

of things that I was not familiar with and I’m hoping you can provide some 

clarity. 

  

- how do I get an approval stormwater mitigation plan from Mecklenburg 

County? 

- what is a BPM? 

- how do I determine the parcel unification number, zoning district, watershed 

overlay, and watershed variance? 

- what type of company do I use to get a revised plat for the properties?  Is it a 

title company, surveyor, etc.? 

  

Thanks, 

  

Shane 
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On Jul 16, 2020, at 3:22 PM, Lauren Speight 

<lspeight@huntersville.org> wrote: 

  
Good afternoon, 
  
Yes, you can receive an impervious transfer from more than one lot as 

long as the lots are eligible to transfer impervious to you. 
  
Lauren Speight 
Planner I | Town of Huntersville  
105 Gilead Road | Third Floor 
P.O. Box 664 | Huntersville, North Carolina 28070 
PH: 704-766-2254 | FX: 704-992-5528 
Email: lspeight@huntersville.org 
Web: www.huntersville.org 
  
<image001.png> 
  

From: Shane <gsevatt@live.com>  

Sent: Thursday, July 16, 2020 2:32 PM 

To: Lauren Speight <lspeight@huntersville.org> 

Cc: Alan MOFFITT <alan_mamoffitt@hotmail.com>; Kristi Evatt 

<kristi_evatt@yahoo.com> 

Subject: Re: Online Form Submittal: Zoning Inspection Request 

  

CAUTION: This email originated from outside of the organization. 

Do not click links or open attachments unless you recognize the 

sender and know the content is safe. 

Hi Lauren - I hope you are having a great week.  

  

I have a question.  Can we get impervious area rights from 

multiple landowners in order to offset our overage? Example -  300 

sq ft from one and 300 from another? 

 

Thanks, 

Shane 

 

 

 

 

 

On Jul 13, 2020, at 12:51 PM, Shane 

<gsevatt@live.com> wrote: 
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From: Shane
To: Lauren Speight
Cc: Brian Richards; Alan MOFFITT; Kristi Evatt
Subject: Re: Online Form Submittal: Zoning Inspection Request
Date: Monday, July 13, 2020 12:51:27 PM

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the sender and know the content is
safe.
Thank you Lauren!

Shane

On Jul 13, 2020, at 12:45 PM, Lauren Speight <lspeight@huntersville.org> wrote:

﻿
Good afternoon,
 
Yes, gravel areas not in the driveway would count toward the impervious use for a property.
 
Lauren Speight
Planner I | Town of Huntersville
105 Gilead Road | Third Floor
P.O. Box 664 | Huntersville, North Carolina 28070
PH: 704-766-2254 | FX: 704-992-5528
Email: lspeight@huntersville.org
Web: www.huntersville.org
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From: Shane <gsevatt@live.com> 
Sent: Monday, July 13, 2020 12:38 PM
To: Lauren Speight <lspeight@huntersville.org>
Cc: Brian Richards <brichards@huntersville.org>; Alan MOFFITT <alan_mamoffitt@hotmail.com>; Kristi Evatt <kristi_evatt@yahoo.com>
Subject: Re: Online Form Submittal: Zoning Inspection Request
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the sender and know
the content is safe.
Thank you Lauren for the information and quick reply. Can you tell me if gravel areas that are not drive ways are considered impervious?

Thanks
Shane

On Jul 13, 2020, at 12:26 PM, Lauren Speight <lspeight@huntersville.org> wrote:

﻿
Good afternoon,
 
Please see attached for a list of pervious and impervious structures and materials for the Town of Huntersville.
 
This list is not exhaustive. If you have questions about a material or structure that is not listed you are welcome to contact us about that specific
material/structure.
 
Lauren Speight
Planner I | Town of Huntersville
105 Gilead Road | Third Floor
P.O. Box 664 | Huntersville, North Carolina 28070
PH: 704-766-2254 | FX: 704-992-5528
Email: lspeight@huntersville.org
Web: www.huntersville.org
 
<image001.png>
 

From: Shane <gsevatt@live.com> 
Sent: Monday, July 13, 2020 11:33 AM
To: Brian Richards <brichards@huntersville.org>
Cc: Alan MOFFITT <alan_mamoffitt@hotmail.com>; Lauren Speight <lspeight@huntersville.org>; Kristi Evatt <kristi_evatt@yahoo.com>
Subject: Re: Online Form Submittal: Zoning Inspection Request
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the sender
and know the content is safe.
Hi Brian 
 
Can you provide us with a list of all the surfaces Huntersville deems as Impervious Area?
 
Thanks,

Shane
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On Jul 6, 2020, at 2:34 PM, Brian Richards <brichards@huntersville.org> wrote:

﻿
Hi Alan,
 
It is just a transfer of impervious allocation.   No “Real” property is transferred.  Staff in NOT aware of any tax implications.  You would
want to speak to the County Tax office about that.
 
Thanks
 
Brian Richards
Assistant Planning Director
Huntersville Planning Dept.

105 Gilead Rd 3rd Floor
Huntersville, NC 28078
 
Mailing address
PO BOX 664
Huntersville, NC 28070
Ph 704 766 2218
Fx 704 992 5528
brichards@huntersville.org
 

From: Alan MOFFITT <alan_mamoffitt@hotmail.com> 
Sent: Monday, July 6, 2020 2:28 PM
To: Shane <gsevatt@live.com>
Cc: Lauren Speight <lspeight@huntersville.org>; Brian Richards <brichards@huntersville.org>; Kristi Evatt <kristi_evatt@yahoo.com>
Subject: Re: Online Form Submittal: Zoning Inspection Request
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.
Also if the property remains the existing owners it’s just a transfer of use of the land for previous use or does it have an impact
on property taxes being paid?

41 Odell School Rd.
Unit B
Concord, NC  28027
Alan Moffitt
7046744013

          

On Jul 6, 2020, at 2:25 PM, Shane <gsevatt@live.com> wrote:

﻿ Thank you Lauren. 
 
Just to make sure I understand, would we become the full owners of the transferred property?  Also, does it have
to be a specific piece of the giving property or is this just a reduction in the overall amount of impervious square
footage of the giving property? 
 
Regarding the second question, your understanding is correct.
 
Thanks,
Shane

On Jul 6, 2020, at 1:55 PM, Lauren Speight <lspeight@huntersville.org> wrote:

﻿
Good afternoon,
 
A Density Averaging Certificate would transfer impervious area only from another property to your
property. Technically the plat revision would show where the impervious area is being transferred from on
the map of the giving property.  
 
Let me make sure I understand your second question – are you asking if you were to received impervious
area from another property could the impervious area of the giving property come from a pond or other
standing body of water?
 
Lauren Speight
Planner I | Town of Huntersville
105 Gilead Road | Third Floor
P.O. Box 664 | Huntersville, North Carolina 28070
PH: 704-766-2254 | FX: 704-992-5528
Email: lspeight@huntersville.org
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Web: www.huntersville.org
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From: Shane <gsevatt@live.com> 
Sent: Monday, July 6, 2020 1:37 PM
To: Lauren Speight <lspeight@huntersville.org>
Cc: Brian Richards <brichards@huntersville.org>; Kristi Evatt <kristi_evatt@yahoo.com>; Alan MOFFITT
<alan_mamoffitt@hotmail.com>
Subject: Re: Online Form Submittal: Zoning Inspection Request
 
CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.
Lauren / Brian,
 
Thank you for your time today. 
 
One follow up question. If we pursue the Density Average Certificate, does that mean we own the
piece of property or are we only buying the impervious rights?  Also, does it include ponds or other
standing bodies of water as eligible for impervious surface?  

Thanks,
Shane

On Jul 6, 2020, at 12:06 PM, Lauren Speight <lspeight@huntersville.org> wrote:

﻿
Good afternoon,
 
You are welcome to forward the invitation.
 
You are welcome to call in for audio only or you can use the link to also see video.
 
Lauren Speight
Planner I | Town of Huntersville
105 Gilead Road | Third Floor
P.O. Box 664 | Huntersville, North Carolina 28070
PH: 704-766-2254 | FX: 704-992-5528
Email: lspeight@huntersville.org
Web: www.huntersville.org
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From: Shane <gsevatt@live.com> 
Sent: Friday, July 3, 2020 3:39 PM
To: Lauren Speight <lspeight@huntersville.org>
Cc: Brian Richards <brichards@huntersville.org>; Kristi Evatt <kristi_evatt@yahoo.com>
Subject: Re: Online Form Submittal: Zoning Inspection Request
 
CAUTION: This email originated from outside of the organization. Do not click links or
open attachments unless you recognize the sender and know the content is safe.
 
Hi Lauren. Thank you for setting up the meeting invite. We will attend.  Just to confirm, will
this be a video call or audio only?  Also, if it is alright, I’d like to forward this to my builder as
he may be able to provide a more experienced view and details on our project. I’m also
including several pictures of our property for perspective on its elevation and proximity to
common areas, streets and our one neighbor uphill from us. We look forward to speaking with
you. 
 
Thanks, 
Shane
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On Jul 2, 2020, at 10:28 AM, Lauren Speight <lspeight@huntersville.org>
wrote:

﻿
Good morning,
 
We are available Monday 7/6 1-1:30pm.
 
Lauren Speight
Planner I | Town of Huntersville
105 Gilead Road | Third Floor
P.O. Box 664 | Huntersville, North Carolina 28070
PH: 704-766-2254 | FX: 704-992-5528
Email: lspeight@huntersville.org
Web: www.huntersville.org
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From: Shane <gsevatt@live.com> 
Sent: Wednesday, July 1, 2020 7:46 PM
To: Lauren Speight <lspeight@huntersville.org>
Cc: Brian Richards <brichards@huntersville.org>; Kristi Evatt
<kristi_evatt@yahoo.com>
Subject: Re: Online Form Submittal: Zoning Inspection Request
 
CAUTION: This email originated from outside of the organization. Do not
click links or open attachments unless you recognize the sender and know
the content is safe.
Thank you Lauren. Please let us know if any of the following times work for
you all. 
 
Mon 7/6. 
1:00-1:30, 4:00-4:3
 
Wed 7/8
10:30 - 11:00, 12:30-1:00, 3:00-4:00
 
Thur 7/9
12:30-1:00, 3:30-4:00

Shane

On Jun 30, 2020, at 4:52 PM, Lauren Speight
<lspeight@huntersville.org> wrote:

﻿
Good afternoon,
 
We are not available this week, but if you have some times next
week we can check for availability.
 
Lauren Speight
Planner I | Town of Huntersville
105 Gilead Road | Third Floor
P.O. Box 664 | Huntersville, North Carolina 28070
PH: 704-766-2254 | FX: 704-992-5528
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From: Shane <gsevatt@live.com> 
Sent: Tuesday, June 30, 2020 3:58 PM
To: Brian Richards <brichards@huntersville.org>
Cc: Lauren Speight <lspeight@huntersville.org>; Kristi Evatt
<kristi_evatt@yahoo.com>
Subject: Re: Online Form Submittal: Zoning Inspection Request
 
CAUTION: This email originated from outside of the
organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.
Thank you Brian. 
 
Would you all be available at either of the following times?
 
Thursday 7/2
9:00-9:30 am
1:00-1:30 pm

Shane
704-965-4978

On Jun 30, 2020, at 1:53 PM, Brian Richards
<brichards@huntersville.org> wrote:

﻿
Hi Shane,
 
What is a good number to reach you at?  Lauren
Speight and I would like to schedule a time to discuss
your request for a variance.
 
Thank You,
 
Brian Richards
Assistant Planning Director
Huntersville Planning Dept.

105 Gilead Rd 3rd Floor
Huntersville, NC 28078
 
Mailing address
PO BOX 664
Huntersville, NC 28070
Ph 704 766 2218
Fx 704 992 5528
brichards@huntersville.org
 

From: Shane Evatt <gsevatt@live.com> 
Sent: Tuesday, June 30, 2020 11:32 AM
To: Brian Richards <brichards@huntersville.org>
Cc: Alan Moffitt <amoffitt@morrisandmoffitt.com>;
Kristi Evatt <kristi_evatt@yahoo.com>
Subject: Re: Online Form Submittal: Zoning Inspection
Request
 
CAUTION: This email originated from outside of
the organization. Do not click links or open
attachments unless you recognize the sender and
know the content is safe.
Hi Brian - hope you are having a good day. 
 
Below is the latest survey
completed yesterday for our
property at 8201 Sandowne Lane.
The survey indicates our lot
exceeds the impervious limit. As a
result we would like to request a
variance for our lot based on the

Page 224 of 295

mailto:lspeight@huntersville.org
https://nam11.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.huntersville.org%2F&data=02%7C01%7C%7Cdf1438b7742142dc708008d821d9e743%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637296567052753871&sdata=bxeI2S2ekure5o9d%2F350Vc7S5IOhQYJyu6akGlFE9dM%3D&reserved=0
mailto:gsevatt@live.com
mailto:brichards@huntersville.org
mailto:lspeight@huntersville.org
mailto:kristi_evatt@yahoo.com
mailto:brichards@huntersville.org
mailto:brichards@huntersville.org
mailto:gsevatt@live.com
mailto:brichards@huntersville.org
mailto:amoffitt@morrisandmoffitt.com
mailto:kristi_evatt@yahoo.com


following factors:  
- the overage is due to pavers 
- we are on a corner lot and water sheds to the
street from our house and common space, not
affecting our neighbor’s home for drainage
- we have the pavers and the additional rooms we
built to allow access for my father in law who is
handicapped and confined to a wheel chair. The
new rooms are handicap accessible and the pavers
allow him to access the back yard. If a note is
required from his doctor confirming his handicap
status we can secure one for you. 
Please let me know if you have any further
questions. 
 
Thank you for your assistance and we look forward
to hearing from you soon. 
 
Shane 
 
 
Begin forwarded message:

From: Andrew Coore
<coorelandsurveying@gmail.com>
Date: June 30, 2020 at 8:01:16 AM
EDT
To: Shane Evatt <Gsevatt@live.com>,
Kristi Evatt
<kristi_evatt@yahoo.com>, Alan
MOFFITT
<alan_mamoffitt@hotmail.com>
Subject: 8201 Sandowne Ln.-
Survey map & Invoice

﻿
Good Morning Shane,
 
Please see the attached survey
map & invoice for your property
at 8201 Sandowne Ln. 
 
Based on the survey, your lot is
exceeding the allowable
impervious area of 3,800 sq.ft.
by 533 sq.ft. Currently, there is
4,333 sq.ft. of impervious area
on your lot. I have all of this
shown on the survey map. The
allowable limit of 3,800 sq.ft.
comes from the Recorded plat
for Birkdale subdivision.
 
Everything else on the lot looks
ok, and I did not see any other
concerns or issues.
 
Please let me know if you have
any questions about anything.
 
-- 
Andrew Coore
Professional Land Surveyor
Coore Land Surveying, PC

 

Shane

On Jun 26, 2020, at 8:24 AM, Brian
Richards
<brichards@huntersville.org> wrote:

﻿
Hello!
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Yes in order to release the CO for the
addition Staff will need a survey showing
the setbacks of the structures and the
impervious calculation of the home and
structures, pavers, gravel, etc.  
Unfortunately we are not allowed to
make any recommendations for
professional services.
 
Once the final survey is uploaded to the
system please let us know as we are NOT
notified when documents are added.
 
Thank You,
 
Brian Richards
Assistant Planning Director
Huntersville Planning Dept.

105 Gilead Rd 3rd Floor
Huntersville, NC 28078
 
Mailing address
PO BOX 664
Huntersville, NC 28070
Ph 704 766 2218
Fx 704 992 5528
brichards@huntersville.org
 

From: Shane <gsevatt@live.com> 
Sent: Thursday, June 25, 2020 8:31 AM
To: Alan Moffitt
<amoffitt@morrisandmoffitt.com>
Cc: Brian Richards
<brichards@huntersville.org>; Kristi Evatt
<kristi_evatt@yahoo.com>
Subject: Re: Online Form Submittal:
Zoning Inspection Request
 
CAUTION: This email originated
from outside of the organization. Do
not click links or open attachments
unless you recognize the sender and
know the content is safe.
Good morning Brian,
 
My name is Shane and I’m the
homeowner who Alan is assisting.  I
just wanted to follow up to make sure
the timing was acceptable per Alan’s
email or, if not, could you provide
guidance o. A surveyor. 
 
Thanks! 

Shane
 

On Jun 24, 2020, at 10:24
AM, Alan Moffitt
<amoffitt@morrisandmoffitt.com>
wrote:

﻿ Good morning Richard.
We spoke on the phone
yesterday afternoon. I
forward the email to the
customer who is also on
this reply. 
 
I am assisting  the
customer to setup a
surveyor. The earliest we
can get a surveyor out to
the property right now is
July 13. As soon as that is
done the customer will
provide you the
information. If it needs to
be provided to you sooner,
we would then need your
assistance on a surveyor
that could come out
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earlier. Every surveyor we
have spoken to is four
weeks out and more.
Please reply to all on this
email so the customer is
kept in the loop on what
they need to do. Thank
you again have a great
day.

41 Odell
School Rd.
Unit B
Concord,
NC  28027
Alan Moffitt
7046744013

          
 

On Jun 23,
2020, at 2:10
PM, Brian
Richards
<brichards@huntersville.org>
wrote:

﻿
Hi Alan,
 
We will need a
survey with
impervious
calculations
and setbacks
in order to
compete the
Zoning
Inspection.  
You may reply
to this email
with a copy of
the final
survey.
 
Thank You
 
Brian Richards
Assistant
Planning Director
Huntersville
Planning Dept.

105 Gilead Rd 3rd

Floor
Huntersville, NC
28078
 
Mailing address
PO BOX 664
Huntersville, NC
28070
Ph 704 766 2218
Fx 704 992 5528
brichards@huntersville.org
 

From:
noreply@civicplus.com
<noreply@civicplus.com>

Sent: Monday,
June 22, 2020
2:40 PM
To: Au'Darius
Blackwood
<ablackwood@huntersville.org>;
Lauren Speight
<lspeight@huntersville.org>;
Tracy Barron
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<tbarron@huntersville.org>;
Brian Richards
<brichards@huntersville.org>

Subject:
Online Form
Submittal:
Zoning
Inspection
Request
 
CAUTION: This
email originated
from outside of
the
organization.
Do not click
links or open
attachments
unless you
recognize the
sender and
know the
content is safe.

Zoning Inspection Request

Please complete the below form to request a zoning inspection from the Town of
Huntersville Planning Department.
Residential zoning inspections are normally completed within 2-3 business days
following the request. Commercial zoning inspections are normally completed
within 5 business days following the request.

Contact Person

First Name Alan

Last Name Moffitt

Phone Number 704-674-4013

Email Address amoffitt@morrisandmoffitt.com

Project Information Residential

# of Properties 1

Has survey been
uploaded?

Not Required for Zoning Hold

Project Type Other (Please Indicate)

If Other, indicate Project
Type

Bed and Bathroom Addition

Subdivision/Project
Name

Field not completed.

Street # 1 8201

Street Name 1 Sandowne Lane

Permit Number B3675430

Suite/Unit 1 Field not completed.

Street #2 Field not completed.

Street Name 2 Field not completed.

Permit Number Field not completed.

Suite/Unit 2 Field not completed.

Street #3 Field not completed.

Street Name 3 Field not completed.

Permit Number Field not completed.

Suite/Unit 3 Field not completed.

Street #4 Field not completed.

Street Name 4 Field not completed.
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Permit Number Field not completed.

Suite/Unit 4 Field not completed.

Street #5 Field not completed.

Street Name 5 Field not completed.

Permit Number Field not completed.

Suite/Unit 5 Field not completed.

Street #6 Field not completed.

Street Name 6 Field not completed.

Permit Number Field not completed.

Suite/Unit 6 Field not completed.

Notes Field not completed.

Pursuant to North Carolina General Statutes, Chapter 132, this may be
considered public record under the North Carolina Public Records Law and may
be disclosed to third parties.

 

Email not displaying correctly? View it in your browser.

 
<Interpretation of Pervious-Impervious Structures and Materials.pdf>
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Exhibit J – Article 3.3.2-B, Section E – Zoning Ordinance 
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Town of Huntersville
Board of Adjustment

October 13, 2020

To: Town Board
  
From: Tracy Barron, Exec Asst
  
Date: October 13, 2020
  
Subject: V20-06 - Consider an impervious request for 15710 Pine Street
  
 
EXPLAIN REQUEST:
 
ACTION RECOMMENDED:
 
FINANCIAL IMPLICATIONS:
 
ATTACHMENTS:
1. V 20-06 Staff Report
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Variance 20-06, 15710 PINE ST HUNTERSVILLE NC 28078 

Case #: V 20-06 
Address: 15710 PINE ST HUNTERSVILLE NC 28078 
Parcel #: 001-452-67 
Acreage: +/-  .459 
Property Owners/Applicants: LAURIE R MARTIN 
Staff: Lauren Speight – Planner I 

 

The applicant, LAURIE R MARTIN, requests a variance Article 3.3.3-A, Section E of the Town of 
Huntersville Zoning Ordinance. The subject property is located within the Lake Norman Watershed 
Critical Area. This request is for a major variance to increase the impervious built upon area for the 
property by 1,279 square feet. See Exhibit A for the variance application. 
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Staff Findings of Fact on Variance 20-06, 15710 PINE ST HUNTERSVILLE NC 28078 

Findings of Fact with Staff’s Position (Ordinance Standards are in Italics): 

Please see Exhibit A for the applicant’s responses to the required criteria for granting a variance. 

In considering any variance request, the following Standards for Granting a Variance (Article 11.3.2.e) 
must be addressed with findings of fact: 

1. The subject property is located at 15710 PINE ST HUNTERSVILLE NC 28078. 
2. The subject property, Lot 3B was created June 1, 2000 as a part of the minor subdivision of Brown’s 

Addition Lots 2 & 3 per Map Book 33, Page 287.  
3. The subject property is zoned General Residential (GR). 
4. The subject property is located within the Lake Norman Critical Area (LN CA). 
5. Lake Norman Watershed regulations were effective June 6, 1994. Thus, when Lot 3B was created on 

June 1, 2000 as a new lot of record, it was immediately subject to Watershed regulations with 
impervious restrictions. 

6. Low Density Development in the Lake Norman Critical Area is subject to a 24% maximum built upon 
(impervious) area restriction. 

7. Map Book 33, Page 287 records Lot 3B has an area of 20,001 square feet and thus a maximum built 
upon area limit of 4,800.24 square feet.  

8. The plat map “Brown’s Addition Lots 2 & 3, Revised” that created Lot 3B does not note the subject 
property is located within the LN CA and also does not record the maximum impervious area for the 
lot. 

9. Laurie R Martin purchased the subject property June 28, 2005 per Deed Book 18947, Page 160. 
10. A building permit was issued to Laurie R Martin (property owner and building contractor) January 

20, 2006 for the existing home and driveway.  
11. The building permit nor plot plan included the total proposed impervious area for the original home 

and driveway. 
12. The permit notes, “BROWNS COVE LOT #3-B-WATERSHED HOLD: LN-CA 24% MBUA,” which 

indicates the property received a hold on the Certificate of Occupancy for the Lake Norman Critical 
Area Watershed and the property has a 24% maximum built upon (impervious) area restriction. 

13. Mecklenburg County LUESA completed zoning reviews for the issuance of building permits and 
completed zoning inspections for the issuance of Certificates of Occupancy for properties within the 
Town of Huntersville at the time this permit was issued. 

14. An as-built survey was conducted after the construction of the home of the subject property April 2, 
2007. The survey notes the 24% maximum allowable impervious requirement, but does not include 
the actual maximum square footage of impervious area allowed. The survey includes a breakdown 
of the built impervious area for the property.  

15. The as-built survey is not clearly legible. Thus, Staff compared the data from the 2007 survey with 
the Mecklenburg County GeoPortal. Impervious details of the April 2007 are similar to the 
Mecklenburg County GeoPortal estimate that the property is using approximately 5,990 square feet 
of impervious area. The existing impervious area appears to be between 5,800 and 5,990 square 
feet. 

16. No additional impervious area has been added to the property since the April 2007 survey per 
Mecklenburg County aerial photography.  
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17. Staff communicated with Laurie R Martin in August 2020 regarding the sale of the property and 
proposed addition of a pool to the property. Staff initially found the property could accommodate 
additional impervious due to a misunderstanding about the applicability of Watershed regulations. 
However, after further review Staff found Lot 3B was a new lot of record in 2000 subject to 
impervious restrictions and determined, based on the estimate by the Mecklenburg County 
GeoPortal, the property exceeds its maximum built upon area limitation. 

18.  Staff offered options for the property to come into compliance with Watershed regulations 
regarding the excess and proposed impervious area September 10, 2020. (See Exhibit K) 

19. On September 15, 2020, Staff received a variance application for a variation from Zoning Ordinance 
Article 3.3.3-A, Section E for: 1) the impervious area originally permitted for the house and driveway 
in excess of the impervious limit and 2) an additional 200 square feet of impervious area for a pool. 

20. The maximum built upon area for the subject property is 4,800.24 square feet. The Mecklenburg 
County GeoPortal estimates the property is using 5,990 square feet of impervious area, which is 
comparable to the April 2007 survey. Thus, this variance application is requesting a total of more 
than 10% of the maximum built upon area for the property.  

21. Per Article 3.3.3-B, major variances mean variance from the minimum statewide water supply 
watershed protection criteria that result in any one or more of the following: petitions for the 
reduction of any numerical standard of the low density option in the overlay district by a factor of 
more than 10%; and petitions for variation in the design, maintenance or operation requirements of 
a wet detention pond or other approved storm water system; and petitions for the reduction of any 
management requirement that applies to a development proposal intended to qualify under the 
high-density option. 

22. Per Article 3.3.3-B, The Board of Adjustment, acting as the Watershed Review Board, may advise 
approval of a major variance petition upon satisfying the findings of Section 11.3.2ƒ, or upon the 
finding that significant community economic or social benefit would be derived from the granting of 
the variance. 

23. Per Article 3.3.3-B, A decision by the Watershed Review Board to approve a major variance shall be 
advisory only. The Watershed Administrator shall within 30 days forward a record of the Board of 
Adjustment hearing, findings, and conclusions to the North Carolina Environmental Management 
Commission for final decision. 

Standards for Granting a Variance 

When unnecessary hardships would result from carrying out the strict letter of a zoning ordinance, the 
Board of Adjustment shall vary any of the provisions of the ordinance upon a showing of all the following: 

1) Unnecessary hardship would result from the strict application of the ordinance. It shall not be necessary 
to demonstrate that, in the absence of the variance, no reasonable use can be made of the property. 

It is Staff’s position that: 

A. For the compliance of the existing excess of impervious area and the additionally requested 
impervious area for the pool the strict application of the Ordinance (Article 3.3.3-A, Section E) 
requires: 1) removal of impervious overage 2) the subject property obtain an impervious transfer 
from a lot within the subdivision 3) the subject property obtain a density averaging certificate from 
an eligible lot in the Town 4) the subdivision or subject property install a Best Management Practice 
(BMP) for water quality. 
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B. The applicant states removal of the driveway would require a significant reduction of the driveway 
area. The applicant states an impervious transfer from a lot within the subdivision is unlikely. The 
applicant states they are actively exploring the option of seeking a density averaging certificate. The 
applicant states they are not able to add a BMP. 

C. The subdivision plat map does not note the property is located within the Lake Norman Critical Area 
Watershed and also does not record a maximum impervious limit for the property. 

D. The subject property received zoning approval for a building permit and did not include the 
proposed amount of impervious are for the home and driveway. However, the permit notes 
“BROWNS COVE LOT #3-B-WATERSHED HOLD: LN-CA 24% MBUA,” which indicates the property 
received a hold on the Certificate of Occupancy for the Lake Norman Critical Area Watershed and 
the property has a 24% maximum built upon (impervious) area restriction. 

It is Staff’s position that: 

• Existing Impervious  - Though impervious area transfers and Density Averaging Certificates are 
standard options to mitigate excess impervious, Staff finds that because the existing excess 
impervious area was included in the original building permit and evidently not reviewed, an 
unnecessary hardship would be created by the strict application of the Ordinance. In addition, the 
subdivision plat map that creates Lot 3B does not properly record the subject property is located 
within the Lake Norman Critical Area Watershed and does not include the maximum built upon 
area for the properties created. Though the originally issued permit notes the property is located 
within the Lake Norman Critical Area and subject to a 24% maximum built upon area restriction, 
the permit does not note the then proposed impervious area. However, the property received 
zoning approval for the building permit and subsequently received a Certificate of Occupancy. 
The property has included non-conforming structures for approximately 13 years.  

Staff determines the documentation of Watershed requirements on the original plat, permit, and 
zoning inspection were beyond the control of the applicant. However, as evidence is not included 
demonstrating efforts to achieve compliance through an impervious transfer, Density Averaging 
certificate, or installation of a BMP, Staff determines this standard has not been met.  

Additional Impervious – The circumstances of the building permit and the Certificate of 
Occupancy contributed to the current excess of impervious area that impedes the addition of a 
pool. However, evidence has not been provided that the lack of an accessory structure, such as a 
pool, would create an unnecessary hardship for the property. The property includes a single-
family home, therefore there is reasonable use of the property.  

With regard to the variance request for the pool, the applicant is requesting more than 10% of 
the MBUA and qualifies as a major variance request. While a variance is a quasi-judicial decision 
granted when unnecessary hardships would result from carrying out the strict letter of a zoning 
ordinance, Watershed regulations were enacted to protect the drinking water quality for the 
region.  

2) The hardship results from conditions that are peculiar to the property, such as location, size, or 
topography. Hardships resulting from personal circumstances, as well as hardships resulting from conditions 
that are common to the neighborhood or the general public, may not be the basis for granting a variance. 
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It is Staff’s position that: 

A. The applicant does not demonstrate the physical conditions of the lot prevent adherence with 
Watershed regulations for impervious area. 

B.  The subdivision plat map does not note the property is located within the Lake Norman Critical Area 
Watershed and also does not record a maximum impervious limit for the property. 

C. The subject property received zoning approval for a building permit and received a Certificate of 
Occupancy. 

D. Based on Mecklenburg County GeoPortal estimates of impervious use, among the currently 
developed lots within Brown’s Addition, Lot 3B appears to be the only property that is over its 
impervious maximum built upon area. 

It is Staff’s position that: 

• Existing Impervious - Staff finds the excess of impervious area permitted for this lot within the 
Brown’s Addition subdivision is unique. And, Staff finds this standard has been met with regard to 
the variance request for existing excess of impervious area. 

• Additional Impervious - Staff find the missing information on the subdivision map, missing 
information from the zoning review for the building permit, and an apparently incomplete zoning 
inspection to be unique with regard to the existing impervious area. However, many properties 
use the totality of their impervious area. And, in such cases the property must legally increase its 
impervious area before zoning approval is granted for additions. Staff finds this standard has not 
been met with regard to the variance request for the additional impervious area.  

3) The hardship did not result from actions taken by the applicant or the property owner. The act of 
purchasing property with knowledge that circumstances exist that may justify the granting of a variance 
shall not be regarded as a self-created hardship. 

A. The plat map “Brown’s Addition Lots 2 & 3, Revised” that created Lot 3B does not note the subject 
property is located within the LN CA and also does not record the maximum impervious area for the 
lot. 

B. A building permit was issued to Laurie R Martin (property owner and building contractor) January 
20, 2006 for the existing home and driveway.  

C. The building permit nor plot plan include the total proposed impervious area for the original home 
and driveway. 

D. The permit notes, “BROWNS COVE LOT #3-B-WATERSHED HOLD: LN-CA 24% MBUA,” which 
indicates the property received a hold on the Certificate of Occupancy for the Lake Norman Critical 
Area Watershed and the property has a 24% maximum built upon (impervious) area restriction. 

E. While the applicant is the property owner and was the building contractor and therefore responsible 
for the home build, the applicant states they deliberately constructed the home based on 
information received by zoning authorities at the time. 

It is Staff’s position that: 

• Existing Impervious - Staff determines the hardship created by the existing excess of impervious 
area is the result of the combination of: missing information on the subdivision map, missing 
information from the zoning review for the building permit, and an apparently incomplete zoning 
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inspection. The applicant ultimately constructed the home and driveway, but the existing excess 
impervious should not have received zoning approval for a building permit nor an approved 
zoning inspection for the Certificate of Occupancy. As evidence does not include additional 
impervious area was added in excess of the originally permitted site plan, Staff determines this 
standard has been met for the variance request for the existing impervious area of the home. 

• Additional Impervious – Lake Norman Watershed requirements apply to all properties within the 
prescribed boundary. Properties shall not exceed their impervious maximum. If any property with 
impervious restrictions seeks to exceed its maximum built upon area limit, it must obtain 
additional impervious area before zoning approval. Adding impervious area in excess of an 
impervious limit would be a self-created hardship and thereby disqualify meeting this standard.   

4) The requested variance is consistent with the spirit, purpose, and intent of the ordinance, such that public 
safety is secured, and substantial justice is achieved. 

It is Staff’s position that: 

A. Per Article 3.3.3 of the Town of Huntersville Zoning Ordinance, “The intent of the Lake Norman 
Watershed Overlay District is to provide for the protection of public water supplies as required by 
the NC. Water Supply Watershed Classification and Protection Act (G.S 143-214.5) and regulations 
promulgated there under.” 

B. Per Article 3.3.3-A, “The intent of these regulations is to require higher standards in the Critical Area 
of the Lake Norman Watershed because of the greater risk of water quality degradation from 
pollution.” 

C. Lake Norman Watershed regulations were effective June 6, 1994. Thus, when Lot 3B was created 
June 1, 2000 as a new lot of record, it was immediately subject to Watershed regulations with 
impervious restrictions. 

D. The plat map “Brown’s Addition Lots 2 & 3, Revised” that created Lot 3B does not note the subject 
property is located within the LN CA and does not record the maximum impervious area for the lot. 

E. A building permit was issued to Laurie R Martin (property owner and building contractor) January 
20, 2006 for the existing home and driveway.  

F. The building permit nor plot plan include the total proposed impervious area for the original home 
and driveway. 

G. The permit notes, “BROWNS COVE LOT #3-B-WATERSHED HOLD: LN-CA 24% MBUA,” which 
indicates the property received a hold on the Certificate of Occupancy for the Lake Norman Critical 
Area Watershed and the property has a 24% maximum built upon (impervious) area restriction. 

H. The existing excess of impervious area and the requested additional 200 square feet of impervious 
area for a swimming pool qualify this variance application as a major variance request. 

I. The applicant states the requested impervious area of the pool may be mitigated by the removal of 
some impervious area. 

J. Per Staff correspondence with Rusty Rozzelle, Mecklenburg County Water Quality Program Manager 
and Storm Water Administrator, any increase beyond the maximum built upon area limit for the 
property necessitates mitigation to ensure water quality standards are met (Exhibit E). 
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It is Staff’s position that: 

Existing and Additional Impervious Area - Staff determines the requested variance is not consistent with 
the spirit, purpose, and intent of the ordinance, such that public safety is secured, and substantial 
justice is achieved. The intent of the Lake Norman Watershed Overlay District is to provide for the 
protection of public water supplies for multiple municipalities. While this variance request is for only 
one individual property, any property that exceeds its maximum built upon area limit contributes to 
degradation of water quality. As the Critical Area experiences a greater risk of water quality degradation 
from pollution, Staff determines that mitigation of water quality is paramount.  

If the property engaged in a Density Averaging Certificate or demonstrates water quality standards are 
met, Staff determines this standard could be met. However, as evidence is not included demonstrating 
efforts to achieve compliance through an impervious transfer, Density Averaging certificate, or 
installation of a BMP, Staff determines this standard has not been met. 

Staff Position: 

The applicant is seeking a variance from Section E of Article 3.3.3-A of the Huntersville Zoning Ordinance 
for the existing excess of impervious area permitted in 2006 as well as an additional 200 square feet for a 
pool. Staff determines that if the Board of Adjustment does not advise approval for the requests the 
property owner would be required to: 1) remove the excess impervious area 2) obtain an impervious 
transfer from a lot within the subdivision 3) obtain a density averaging certificate from an eligible lot in 
the Town or 4) the subdivision or subject property would be required to install a Best Management 
Practice (BMP) for water quality. 

The application with regard to the variance request for the existing impervious area does not meet 
standards 1 and 4 of Article 11.3.2, Section E. The application with regard to the variance request for the 
additional impervious area does not meet any of the standards of Article 11.3.2, Section E. 

Therefore, based on the application and evidence submitted Staff recommends the Board of Adjustment 
recommend denial of the variance request for the excess impervious area originally permitted and the 
additional impervious area requested for the pool.  

Attachments: 

Exhibit A – Variance Application  

Exhibit B – Article 3.3.3-A, Section E 

Exhibit C – Aerial Map of Subject Property 

Exhibit D – Correspondence between Staff and Mecklenburg County  

Exhibit E – Zoning Map 

Exhibit F - Browns Cove M12 P31 (1964) 

Exhibit G - Brown's Addition Pre Map 24 P674 (1991) 

Exhibit H - Brown's Addition Lots 2&3, Revised M33 P287 (2000) 
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Exhibit I - Brown's Addition Lots 1&2 Revised MAP R 37 P315 (2002) 

Exhibit J – Topographical Map 

Exhibit K – Town Property Owner Correspondence 

EXAMPLE MOTION: V20-06, 15710 PINE ST HUNTERSVILLE NC 28078 

Planning Department Board of Adjustment 
DENIAL: In considering Staff’s position for V20-06, 
a request by LAURIE R MARTIN for a variance 
from Article 3.3.3-A, Section E of the Zoning 
Ordinance, the Planning Department 
recommends denial of the variance request 
based on a finding that the application with 
regard to the major variance request for the 
existing impervious area does not meet standards 
1 and 4 of Article 11.3.2, Section E. The 
application with regard to the variance request 
for the additional impervious area does not meet 
any of the standards of Article 11.3.2, Section E. 
 
Findings of fact to support denial are listed on 
pages 2-7 of this staff report. 

APPROVAL: In considering Staff’s position for 
V20-06, a request by LAURIE R MARTIN for a 
variance from Article 3.3.3-A, Section E of the 
Zoning Ordinance, the Board of Adjustment 
approves the major variance request based on a 
finding that the request meets ___ of the four 
criteria, outlined in the Zoning Ordinance, for 
granting a variance. 
 
The Board of Adjustment finds the request meets 
____ of the four criteria for granting a variance 
based on the following findings of fact: (explain 
findings of fact) 

 DENIAL: In considering Staff’s position for V20-06, 
a request by LAURIE R MARTIN for a variance 
Article 3.3.3-A, Section E of the Zoning 
Ordinance, the Board of Adjustment approves 
the major variance request based on a finding 
that the request meets ___ of the four criteria, 
outlined in the Zoning Ordinance, for granting a 
variance. 
 
The Board of Adjustment finds the request does 
not met the criteria for granting a variance based 
on the following findings of fact: (explain findings 
of fact) 
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Exhibit A – Variance Application   
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Exhibit B – Article 3.3.3-A, Section E  
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Exhibit C – Aerial Map of Subject 
Property  
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This map or report is prepared for the inventory of real property within Mecklenburg County and is compiled from recorded deeds, plats, tax maps, surveys, planimetric maps, and other public records and data. 
Users of this map or report are hereby notified that the aforementioned public primary information sources should be consulted for verification. Mecklenburg County and its mapping contractors assume no legal 
responsibility for the information contained herein.

Polaris 3G Map – Mecklenburg County, North Carolina
15710 PINE ST HUNTERSVILLE NC 28078
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Exhibit D – Correspondence between 
Staff and Mecklenburg County   
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From: Rozzelle, Rusty
To: Lauren Speight
Cc: Mike MacIntyre
Subject: RE: [External]Impervious Area Variance Requests
Date: Friday, September 18, 2020 5:01:49 PM
Attachments: image001.png

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.
I agree with your conclusion that because both these variances result in an increase in
impervious area, they would result in negative impacts to water quality unless those impacts
were mitigated.  Have they pursued Density Averaging as an option?  Also, there are a lot of
BMPs in Birkdale.  With regard to the Watershed Administrator, for the Town of Huntersville
that is the Zoning Administrator or Jack.  He is responsible for the watershed ordinances.  It is
a little confusing, but I am the Storm Water Administrator and responsible for the post-
construction ordinance.
 
From: Lauren Speight <lspeight@huntersville.org> 
Sent: Friday, September 18, 2020 1:59 PM
To: Rozzelle, Rusty <Rusty.Rozzelle@mecklenburgcountync.gov>
Cc: Mike MacIntyre <mmacintyre@huntersville.org>
Subject: [External]Impervious Area Variance Requests
 
CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.
 
Good afternoon,
 
Town of Huntersville Staff has received two major variance application requests; one for a property
in the LN Watershed and another for a property in the MIL PA-2.
 
15710 PINE ST HUNTERSVILLE NC 28078 (LN CA) – As far as Staff can tell from the application and
public data, the home was originally built over its impervious max. It was created as a new lot of
record in 2000, thus subject to the Watershed regulation for the LN-O. The property is about 1000 sf
over its max and based on a rather blurry survey from 2007 it appears the home and driveway were
built as permitted. The plat map that created this new lot does not note the LN-O, but the issued
permit does not the LN-O 24% MBUA. But, they property received the permit and the CO.
 
8201 SANDOWNE LN HUNTERSVILLE NC 28078 (MIL PA-2) – This variance stems from a building
permit received this years for the conversion of about 265 sf of the home and an additional 200 sf.
As far as staff can tell from the application and public data the property was approximately 800 sf
under its MBUA, which is how they got zoning approval for the building permit. However, according
a currently property survey the property is over by about 1000 mostly as the result of pavers that
were added to the property. The permit has not received a CO because of the impervious issue.
 
I am seeking guidance, though I believe I know the answer this time, about these requests with

regard to the 4th variance standard be the General Statutes (The requested variance is consistent
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with the spirit, purpose, and intent of the ordinance, such that public safety is secured, and
substantial justice is achieved.) The intent of the Watershed Overlays is to protect the drinking water
supply for various municipalities. I believe that Staff must assert that without mitigation to ensure
water quality, administrative approval of a variance effectively increasing the impervious maximum
for these properties is not in the interest of public safety. Am I incorrect?

The Pine Street property was not developed with storm water infrastructure.
The Sandowne Lane property is in Birkdale and was subdivided in 1997. I believe there is
planned SW infrastructure here, correct?

 
I am also seeking guidance about the process for a major variance – Are you or Mike MacIntyre the
Watershed Administrator that would forward an advisory approval to the NCDEQ Environmental
Management Commission for final decision? Is there any other role the Watershed Administrator
plays in the processing of a major variance for properties in Watershed Overlays? Is there any way
for me to learn of major variances for the MIL or LN overlays that have been previously forwarded?
 
Lauren Speight
Planner I | Town of Huntersville
105 Gilead Road | Third Floor
P.O. Box 664 | Huntersville, North Carolina 28070
PH: 704-766-2254 | FX: 704-992-5528
Email: lspeight@huntersville.org
Web: www.huntersville.org
 
h

 
Pursuant to North Carolina General Statutes, Chapter 132, email correspondence to and from this address may be
considered public record under the North Carolina Public Records Law and may be disclosed to third parties.
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Exhibit E – Zoning Map  
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Exhibit F - Browns Cove M12 P31 (1964)  
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Exhibit G - Brown's Addition Pre Map 24 
P674 (1991)  
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Exhibit H - Brown's Addition Lots 2&3, 
Revised M33 P287 (2000)  
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Exhibit I - Brown's Addition Lots 1&2 
Revised MAP R 37 P315 (2002) 
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Exhibit J – Topographical Map 
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From: Brian Richards
To: Laurie Martin
Cc: Lauren Speight
Subject: RE: URGENT! 15710 Pine Street Huntersville, NC 28078
Date: Thursday, September 10, 2020 1:02:34 PM
Attachments: 2000076321.pdf

2002075475.pdf

Hi Laurie,
 
I apologize for not being able to call but I am in a meeting currently.  You are correct that I offered
the information I provided to you on our call.  At that time I was unaware that your lot had been
subdivided in 2000.  This is important as the one time building exemption would not be applicable. A
building permit was issued in error by Mecklenburg County in 2005/2006 with home exceeding the
24% impervious allocation. Due to the age of the home we are unable to locate copies of the
building permits/applications.
 
I have spoken to the buyers (I assume for the buyers and provided the email below with potential
options):
 
 
 
“Hi Vicki,
 
Do to the lots being subdivided in 2000 (attachment 200076321.pdf) they are subject to an
impervious restriction of 24% due to the properties being located in the Lake Norman Overlay
District. The existing home has exceed the 24% allocation and permits for new structures that
increase impervious coverage would not be able to be issued.
 
Options:
 
Impervious allocation may be redistributed between Lots 1A, 1B, 2, 3A, 3B as long as the total
impervious for all combined lots does not exceed 24%
 
OR
 
You may apply for a Density Averaging Certificate:
 
https://www.huntersville.org/558/Density-Averaging-Certificate
 
This would involve any property in the Town of Huntersville that is also in the Lake Norman
Watershed Overlay.
 
Lastly there is the possibility of installing a structural BMP onsite that would allow for the impervious
allocation of up to 50%.  This would involve the hiring of an engineer to design a BMP system.  Plans
would need o be reviewed and there would be annual inspections and maintenance required.”
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Brian Richards
Assistant Planning Director
Huntersville Planning Dept.

105 Gilead Rd 3rd Floor
Huntersville, NC 28078
 
Mailing address
PO BOX 664
Huntersville, NC 28070
Ph 704 766 2218
Fx 704 992 5528
brichards@huntersville.org
 

From: Laurie Martin <shlauriem1@yahoo.com> 
Sent: Thursday, September 10, 2020 11:46 AM
To: Brian Richards <brichards@huntersville.org>
Subject: URGENT! 15710 Pine Street Huntersville, NC 28078
 
CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.
Brian, good morning and I hope you are well. We spoke on Aug 17th regarding my home at 15710
Pine Street in Huntersville.  We discussed the remaining impervious area on my homesite, and you
gave me the following information which I shared with the buyers who then contracted to buy my
house.  Here is the rough math we reviewed when we talked. I’m in Huntersville now, and have the
exact calculations at my new home in Raleigh, but this is very close to what you shared with me:
 

1.       The size of the lot is approximately 20,000 square feet.

2.       The home, sidewalks, driveway, and garage totals about 6,000 sf out of that 20,000 sf.

3.       That leaves a remaining amount of land at approximately 14,000 square feet.

4.       You said that gives me an allowed 24% of the remaining 14,000 square feet, which is
about 3,300 square feet to use and which is can be used to build a pool. 

 
The buyers had my property surveyed and their surveyor independently confirmed the impervious
figures and that a pool could be constructed on my property. 
 
When the buyers contacted the Town about this they spoke with Lauren.  She told the buyers that
my home had no impervious space at all, that I was over the allowed impervious amount, and that
there would be no chance of ever building a pool. 
 
You had mentioned that if the buyer or surveyor had an issue they could call you directly, and that if
the surveyor had any issues to give him your number.     Can I have them contact you so you can
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review what we discussed with them so we can proceed to closing?    I am scheduled to close and
sign tomorrow at 1:00 and this has caused the buyers to pause the closing. 
 
 
 
Laurie R. Martin
704-622-6555
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